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PREFACE 


State and local government is an important area o£ study that un- 
fortunately is often overshadotved by some of the dramatic activities of 
the federal government in the fields of foreign affairs, national defense, 
and outer space. The fifty states, approximately 3,000 counties, 17,000 
municipalities, 17,000 townships 34,000 school districts, and 19,000 other 
special districts employ over seven million persons and spend sixty-six 
billion dollars annually. They affect the activities of the average citizen 
daily in a multitude of tvays, whereas the federal government has rela- 
tively little daily direct contact tvith the average citizen. 

Several good state and local government textbooks are presently ob- 
tainable. Hotvever, they tend to be primarily descriptive and do not 
adequately bring out the importance and controversial nature of many 
of the current issues. The purpose of this reader is to make readily avail- 
able to students of state and local government significant readings dealing 
with major problems and issues. These readings serve to supplement and 
not supplant the textbooks. Consequently, an effort has been made to avoid 
the inclusion of readings that contain material customarily found in 
textbooks. 

An examination of the standard state and local government textbooks 
reveals differences of opinion concerning the organization of a state and 
local government textbook. The selections included in this reader have 
been arranged in such a manner that tliey can be used with any standard 
textbook. 

An editor is always faced ■^vith the difficult task of selecting readings. 
Plenteous readings of quality are available in some areas of state and 
local government while a shortage exists in other areas. In addition, 
space limitations forced the editor to leave out a number of articles 
ivorthy of inclusion. Nevertheless, an attempt has been made to include 
readings indicative of die great variety of institutions, problems, and 
proposed solutions found in the realm of state and local government. 

The vieivs expressed in the various selections do not necessarily reflect 
those of the editor. The readings were not selected to represent a par- 
ticular viewpoint, but rather to present a wide array of opinions. In fact, 
most readers undoubtedly ivill disagree with some of the views contained 
in the readings. 


Worcester, Massachusetts 
February 1964 


J.F.Z. 
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OF THE AMERICAN 
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DEmiOPMENT 
OF THE AMERICAN 
FEDERAL SYSTEM 


Any study of state and local government should 
logically start ^\dth a consideration of the development of the 
American federal system. 'Without a knot\-ledge of its develop- 
ment students tvill experience difficulty in acquiring a proper 
understanding of its cmient status and problems. 

Concern ^rith Ute status of federal-state relations led to tlie 
creation in 1953 of the Commission on Intergovernmental Rela- 
tions, a bipartisan commission of twenty-five members, to study 
problems of federal-state-local relations. The excerpt from the 
Commission’s 1955 report traces the development of our federal 
system of government and considers the issue of national suprem- 
acy, the impact of the fourteenth amendment, and recent changes 
in the system. 


5 




the PROBLEM OF FEBERAUS-H 

The peopei d.emon oi labor goaem 

States IS the Ui to maintaining control ersial 

3:b^— 

tS other The Iramets oi out Constitution had |Oined n a r''” ' 
cut them loose from the old Bri.iih imperial * ,,o\„ed 

imposed unvclcome conuoU Irom a icmoie cwter The> had al 
under the * league o( (nendihip eswblisJied by the Articles 
federation The) met under the relucwni auspices ol ° ^Vby 

Confederation to seek a more perfect union, and began iheir 1 

discarding the Articles . .... »he 

The federal system destsed by ihe framers of ihe Constitution 
product of necessity rather than docirme There was no dictionary e i 

tion of federal gosemraent to apply nor any working model to copy i 1 

found the classical examples Irom Greece and the mediesal unions 
European ones too remote in lime and circumstance to be suitable Thei 
experience under the Articles ol Confederation had taught them what w 
strise for and what to avoid They were content to keep the States su 
siantially as they knew them but they deplored certain economic an 
fiscal lendenaes in some Slates aiiclly. they felt a very pnclical need for 
a central gov ernment of much greater strength and potentialities than the 
Articles provided 


MIDDLE COURSE CHOSEN 

Characiensiically, they icx>L a middle course to met that need — m 
retrospect probably the only raurse that was both “adequate to the exigen 


• Commission on Intei^xnimmUt ReUtionv From A Report to the Prestdent 
for Tronirnitml to the Congress (Washington DC 135. Governmenl Pnnting Office. 
June 1935) pp 9-12 and 20-$0 
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cies of government and the preseiv'ation of the union” and capable of 
winning majority support. They rejected summarily the advice of those 
ferv^, like Hamilton, Avho sought to build a unitar)' authority, to abolish 
the States as autonomous units, and to pro^’ide for the appointment of 
governors from the National Capital. They also overruled decisively the 
considerably greater number rvho wanted to keep the union a mere con- 
federation, rvith a few strengtliening amendments to the Articles. Instead, 
they adopted in substance the Virginia Plan. 

The Virginia Plan left the States unchanged so far as tlieir domestic 
institutions were concerned, though the ne^v Constitution expressly for- 
bade some practices the framers thought ■would be undesirable — State 
taxes on exports and imports, the issuance of State ciiivency, the impair- 
ment of contract obligations, separate agreements -ivith foreign nations or 
•(vitli each other unless -with National consent, and other matters now 
mainly of historical interest. But the Virginia Plan envisaged and the 
Constitution erected a new National Government, deriving its powers 
also from the people, capable of dealing with tire people directly rather 
than exclusively through die State governments, and fitted out rvith a full 
complement of executive, legislative, and judicial institutions, rvith 
porvers delegated by the terms of the Constitution. By implication the 
States rvere excluded from regulating interstate and foreign commerce 
and other subjects thus committed to National control. The framers 
spelled out a list of enumerated powers, including the “necessary and 
proper” clause, in order to give the National Government rvhat the Vir- 
ginia Plan had broadly described as: 

power to legislate in all cases to which die separate States are incompetent or 

in ivhich the harmony of the United States may be interrupted by the exercise 

of individual legislation. 

In a secondary series of decisions the framers modified the Virginia 
Plan sometvhat to compromise, in the composition of the tivo Houses of 
Congress, the rival claims of tlie large States and the small. They also hit 
upon a device, the electoral college, for extending that compromise while 
notably increasing the strength and independence of the executive. By 
means of the “supreme laiv of tlie land” clause they introduced a National 
judicial control over unconstitutional State action. But in leaving the 
States to define the voting franchise, to conduct National elections along 
rvdth their own, to clioose Senators, and to pass on constitutional amend- 
ments, they guaranteed the indispensability of the States to the National 
Government. And in leaving to the States all powers not delegated to the 
National Government or otherwise prohibited to them, the Constitution 
recognized their vital role in the domestic affairs of government. . . . 
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Chief lusiice Tant> found n Uie drctrinc of ‘ political tiucMiom" some 

uir ts on the ludicial potNcr li interpret the supreme lass Further hmits 
uc inherent in the naM.rc of ui kcss of imlitnl rcsiew over lcs«slatton. 
confined It IS to cases n 1 toilrovtrstes Vndrevs jneksomnd Abraham 
t-mcoln expanded the role of i u Prcvidcni in wavs the Court could not 
consol vva)s that sometimes Rive that ol*ire a decisive voice in detcrmmine 
the scope of Aatioajl jJOiier as well as the direction of National polic) 
Finally there are occasions when a congressional enactment is the domt 
nant fact in the seiOemcm of a constitutional controversy, at least for a 
period of years This may hani>en because the congressional action is never 
subjected to a judicial icsi or bee msc the test comes only after the enact 
ment has been m force for a long period of time or because even vvhen 
the courts bar one method of achieving an end Congress finds another 
way The Ckimpromise of IfioO the Reconstruction 'cts the Agriailtural 
Adjustment and Fair Labor Standards Acts of IMS and most recently the 
legislation leaving the regulation of insurance svith the States and the 
settlement of the Tidelands dispute illustrate such congressional 
cieterminatioru 

From time to time all three branches of the National Gosernment have 
shown varying attitudes on issnev of federalism On the record of over a 
century and a half the Supreme Court except when dealing with slavery, 
has probably taken the mcist consistently Naiionabsi position A\hile Con 
gress Ins extended the sphere of National action it has m many ways re- 
sponded to locally held sentiments Mindful of the impact ot National 
action on ihe institutions of State and local governments Congress has 
frequently taken affirmatise action to protect their interests Successive 
Presidents have taken sharply contrasting positions some have been forth 
right advocates of strong National anion while others have been at pains 
to protect what they thought were the prerogatives of the States 

NATIONAL SUPREMACY UPHELD B\ MARSHALL 

Supreme Court doctrine on the boundaries of National and Slate 
powers illustrates judicial flexibility Chief Justice Marshall took a strong 
Federalist line in vindicaUng National supremacy and in developing the 
doctrine of implied powers He marked out a broad area for exclusive 
National jurisdiction He sustained congressional authority vvhen it was 
used as in chartering the Bank of the United States or m regulating the 
coastwise trade Even m the absence of wmgressional aaion he blocked 
State entry into the National sphere as b,v a sav jaAwkuicrj.TO.'.eWJwy 
though It might be on imported goods in their original packages Mar 
shall also took a stem view of State acts that violated the spirit, if not the 
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letter, of express constitutional restrictions, or tliat threatened vested 
property rights. On the otlier hand, he found no difficulty in concluding 
on historical grounds that the Bill of Rights (the first eight amendments) 
tvas a restraint only on tlie National Government and not on the States, 
despite the ambiguity in phraseology of all but the First Amendment. 

Chief Justice Taney, ■who came to the Court in 1835 from Jackson’s 
Cabinet, did not depart radically fi-om Marshall’s positions. Nevertheless, 
he found noticeably more lee'way for State action. A corporate charter ivas 
a contract not to be impaired, but its terms •would be construed strictly to 
give the State the benefit of any doubt about the extent of the privileges 
conferred in the charter. A State could not issue paper currenc)’, but it 
could cliarter a State-ovmed bank empovered to issue notes for circula- 
tion. And in a variety of situations where Congress had not legislated, he 
sanctioned a concunent po^ver in the States to regulate aspects of inter- 
state commerce that were of special local concern. But when he ruled that 
Congress had no power to regulate slavery in the territories, popular 
opinion refused to accept the Court’s tvord as final. This particular con- 
troversy had to be resoh^ed by resort to arms. 

Netv administrative undertakings of tire war and postwar years intro- 
duced the National Government permanently into fresh areas of activity. 
Among these were the first Morrill Act of 1862, which made land grants 
for agricultural and mechanical colleges in each State; tlie establishment 
of a Commissioner (later Secretar)’) of Agriculture in the same year, and of 
a Commissioner of Education in 1867; and in 1870 the o'eation, under 
the Attorney General, of a Department of Justice to supervise from "Wash- 
ington the activities of the United States attorneys in the field. More 
important for the business world was the establishment of a National 
banking system in 1863. This created for the first time a corps of National 
bank examiners. In a follow-up move. Congress used the taxing poorer to 
oust the States from the field of chartering banks of issue. Soon thereafter 
there was a uniform currency. 

THE FOURTEENTH AMENDMENT 

The adoption of the Fourteenth Amendment in 1868 overshado-ived all 
these moves in its long-term significance for National-State relations. It 
announced a national definition of citizenship, something tlie framers in 
1787 had studiously avoided. Many thought the amendment authorized 
Congress to regulate civil rights generally all over the country, but the 
Congress soon lost its relish for that assignment. As it turned out, the 
amendment subjected to the possibility of judicial rei'iew in the Federal 
courts a broad range of State legislation over is'hich the State courts had 
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previously had ihe Bnal HOTII By implication it portended loo a social 
revolution in the South Afany years pa5sed ha^^e^cT before jochcial le 
view afforded Negroes much ol the protection ihni vas the first and 
principal object of the amendment Indeed for a decade and a half the 
amendment seemed to ha\ e made surprisingly little change The Supreme 
Court invalidated the last Civil Rights Act but was otherwise nt pains to 
stay aloof from most of the constitutional controversies over Reconstruc 
tion and it declined at frst to expand the field of us review of State 
legislation Indeed except for the abolition of slavery and of thesiipposed 
right of secession the Reconstruction period ended with the federal bal 
ance apparently not far from lU position in 18C0 

RESTRICTIONS ON ECONOMIC REGULATION 

The details of constitutional interpretation since Reconstruction are 
too complex for recital here One persistent trend wis the judicial protec 
tion of property rights against the growing volume of State l^isjative and 
administrative action that attempted to regulate railroads gram elevators 
and other forms of business enterprise The Supreme Court first recog 
niied corporations as persons vvuh standing to invoke the Fourteenth 
Amendment and then broadened the meaning of ihe due process clause 
of the amendment to give it a substantive and not merely a procedural 
content Mhat had once been -t phrase in the Bill of Rights intended to 
guarantee the historic forms of trial m criminal cases became by the end 
of the 19th century a significant constitutional barrier against legislation 
restricting the liberty of adults lo make business contracts The issue of 
constitutionality turned on the Courts views as to the reasonableness of 
the legislation So a law limuing hours of labor was valid if applied to 
underground mining bul not lo a bakery Anti union stipulations in labor 
contracts could not be allowed Price regulations were restricted to public 
utilities and subject to a judicial review of their reasonableness 

State regulation was cramped by the commerce clause loo Illinois was 
prevented from limiting railroad transportation charges on interstate 
trafSc (1886) and Iowa from sioppmg the sale of intoxicating liquors 
coming in from neighboring Stales (1890j although Congress had not yet 
expressed a national policy on either subject 

Judicial interpretation of the commerce clause and of the due process 
clause of the 1-iEih Amendment also put limits on congressional regulation 
of business activities The Sherman Anti Trust Act of 1890 v as consiitu 
tional but for a Jong time it wa« fieW not lo apply to manufacturers on 
the ground that manuEaciuting was not commerce its regulation was 
Uwtefcre tl« ptoMnee ol the sutes An attempt to outlaw the yellow 
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dog” contract in railroad employment was an unconstitutional depriva- 
tion of liberty without due process. 

To the same general end the Tenth Amendment, resen-ing to the 
States or to the people all powers not delegated to the National Govern- 
ment, was sometimes made the basis for a nanow construction of con- 
gressional powers. Since child labor and agriculture were not mentioned 
in die list of enumerated powers, their regulation, it was said, was re- 
served to the States and could not he reached indirectly by the taxing or 
commerce powers of Congress. 

A corollaiw doctrine led to the recognition of intergovernmental im- 
munities from taxation, both on the salaries of public officials and on the 
interest on government bonds. 

AVHERE REGULATION ^VAS ALLOWED 

WHiile the lines of interpretation just sketclied tended to limit bodi 
State and National regulation of economic enterprise, odier regulations 
during the late 19th and early 20th centuries were receiving the Court’s 
approval. Public healdi grounds justified compulsor)' vaccination of 
people and sanitai 7 inspection of food. Public safety supported building 
codes and fire precautions. Humanitarian considerations justified limits 
on work hours for women in factories. ^Velfare and social justice sustained 
workmen’s compensation laws altering the common law liabilities of 
master and seiwant. The need to protect real estate values supported zon- 
ing regulations. Revenue needs validated license taxes on carriers. Thus a 
considerable area was kept open for the States in spite of the Fourteenth 
Amendment. 

Similarly, tire porvers of Congress were not always narrowly construed. 
The Court allowed use of the Federal taxing porver to drive out colored 
oleomargarine and to control narcotics. After 1895 and until the Sixteentli 
Amendment, an income tax was unconstitutional, but a tax on corporate 
income was permitted -when it was called an excise. During the first two 
decades of this centui 7 , the commerce power rvas extended to corner rail- 
road holding companies, to enable the Interstate Commerce Commission 
to bring discriminatory’ intrastate railroad rates into line, to hamper lot- 
teries, and to attack the rvhite slave traffic. Later, tlie Court sanctioned die 
use of this power to pursue kidnapers, stolen property, and fugitives from 
justice across State lines. To use judicial figures of speecli. Congress could 
“clear interstate commerce of obstructions,” could "cleanse it of harmful 
use,” and could control anything in “die stream of commerce.” Congress 
also found a way to divest interstate liquor shipments of their immunity 
from State laiv. The treaty poiver opened the -way to the reguladon of 
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I iTitorv cnr’ebird hunu The >%3r po%ver ^as enough to sustain the 
r SI Nit Dial probibuoii liw »s well as selectuc scnicc The postal 
pos u became the b isis for fraud orders and bans on obscene publications 

R1 C'^NT CHANGES 

T\ o related premises regarding the federal system underlay the judi 
ciai interpretation of National and State iwwers for a full half century 
after 1880 One asas that woikably clear and distinct boundaries bet'vcen 
their respectne realms of actiMiy could be draun in terms of constitti 
tional powers 1 he other was that the Supreme Court was the final arbiter 
of the system Experience showed Ixiih assumptions to be illusory So 
many judicial precedents of contrary lendency acaimulated that the 
boundary lines became unpredictable and indeed a rone of goscrnmental 
no mans Unci somciimei, appcaretl to he between them On the major 
issues of National and State power the Supreme Court during the early 
1900 s often had a free choice m decision Hating such a choice the Court 
was exposed again as it had been on some earlier notable occasions to a 
crossfire of political criticism Tlie clash culminated in 1937 when ihe 
Court began a senes of sweeping retersah or modifications of former 
decisions 

Since 1937 judicial doctrine has recogniicd the emergence of a new 
concept of National State relations sometimes labelled cooperatise fed 
eralism m contrast with the separatism of the previous era The concept 
rests constitutionally on a broad view of National authority, on the 
abandonment of the due process clause as a source of substantis e restraints 
on State regulation of economic affairs and on the Court s refusal to enter 
tarn taxpayers suits challenging exercises of the spending power Coming 
full circle after 125 years by the fomc of implied powers the Supreme 
Court now gives to the fist of powers tlelcgat^ to Congress m Article I 
Section 8 of the Constituiion approximately the same broad sweep of 
meaning conveyed by the Virginia Plan as quoted earlier At the same 
time the Court has generally refused to invoke the prerogative of review 
oi er ecor omic policy that u exercised for 40 years prior to 1937 State and 
National laws touching economic affairs are no longer held to be depnva 
lions of due process because they conflict with natural rights of property 
or liberty of contract The Court has accepted a reading of the general 
welfare clause that places no discmuble ju^aal limits on the amounts or 
purposes of Federal spending although it does not follow that the power 
to spend carneA with it unlimwed power to regulate The potentialities of 
the spending power were only dimly apprehended before the income tax 
and the Federal Reserve System opened up new reservoirs of Federal reve- 
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nues and credit. Grants-in-aid are only one characteristic use of the porver, 
along with many other direct spending and lending programs. Finally, the 
Court has directed the lower Federal courts to follow State law in han- 
dling litigation based on diversity of citizenship, so as to minimize con- 
flicts in tlie applicable rules of dedsion. 

JUDICIAL REVIEW TODAY 

Under judicial doctrine since 1937 the Supreme Court has largely re- 
moved itself as a practical factor in determining the economic policies of 
the States and the Nation. It has not, however, eliminated the historic role 
of judicial review in our federal system. Two remaining functions are 
noteworthy here, apart from its task of promoting uniformity of interpre- 
tation and filling in the gaps in Federal law. One is the duty of judging 
when the States have overstepped and encroached on whatever area should 
be die exclusive domain of Federal regulation, if any, or have actually 
legislated in conflict with Federal law. The exercise of this function is as 
old tis the Court itself and as recent as the 1955 decision that only the 
Interstate Commerce Commission, and not a State, can revoke the license 
of an interstate trucking concent to use the highways. 

The other function is very recent in its present-day significance, dating 
only from 1925, tliough its roots go back to the Fourteenth Amendment. 
This is the guardianship of civil liberties. In tlie face of its withdrawal 
from supervision over economic policies, the Court during the past 30 
years has become noticeably more stern in construing State responsibilities 
under the Fourteenth Amendment to protect civil and political rights. 
Beginning in 1925, earlier doctrine has in effect been reversed, and the 
guarantees of freedom of speech, press, and religion, as rvell as some (but 
not all) of the procedural safeguards in criminal cases mitten in the Bill 
of Rights against the National Government, have been read also into the 
due process clause of the Fourteenth Amendment against tire States. More 
recently, racial discriminations have been brought further under the ban 
of the equal protection clause of the same amendment. In this whole area, 
in contrast to the field of economic affairs, the Congress has moved slorvly, 
and the Supreme Court has become the principal instrument of Federal 
surveillance. There is a surface paradox in this extension of National judi- 
cial poiver at the very time the Court is emphasizing its deference to State 
legislative policy. But the paradox disappears in a vierv of the purposes of 
our federal system which puts the strengthening and preservation of basic 
personal freedoms among the first objects of the Union. . . . 
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CONSTITUTIONAL 

FOUNDATIONS 


In contrast to the federal constitution that has 
proved to be amazingly flexible and durable, many state consti- 
tutions have proved to be rigid. This rigidity has made it ex- 
tremely difficult for state and local governments to adjust to 
changing conditions. 

The typical state constitution is too long, too detailed, and 
contains much material of a statutor}' nature. The restrictive 
nature of many of the constitutional provisions hampers the 
eflective and efficient functioning of most state governments. In 
recent years a trend has started towards constitutional revision. 
The two newest states, Alaska and Ha^\'aii, entered the Union 
in 1959 with brief constitutions that emphasized fundamentals 
and reversed the trend to^vai'ds longer constitutions. 

Dr. Har\^ey Walker, professor of political science at The Ohio 
State Uni'^'^ersity, performs a valuable servdce by examining the 
validity of ten myths that have developed in conjunction with 
our state constitutional system; he urges constitution makers to 
emulate the scientist in challenging myths. 

The constitutional commission has been used with increasing 
frequency since 1941 to facilitate the amending of a state consti- 
tution. Dr. Bennett M. Rich, professor of political science at 
Rutgers University, presents a case history of the 1941—1942 New 
Jersey constitutional commission and compares its proposals to 
those drafted by the 1947 New Jersey constitutional convention. 

17 
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He also assesses ihe influence the 1511-1912 commission had 
upon the nets constitution ratified b) the soters on November 4 , 
}947 and concludes that the chief adsantage of the commission 
IS Its educational salue 

The cisil liberties guaranteed by state constitutions arc \er> 
similar to the cimI liberties guaranteed b) the federal constitu 
tion Professor Robert S Rankin, chairman of the Department 
of Political Science at Duke Uniiersit). focuses attention upon 
the neiser cnil liberties and problems including discrimination, 
bureaucracy, labor unions, and subicrsion 



T9 


Hawey Walker 

2. Myths and Realities of the State Constitutional 
Systent^ 


Ever)’ political and legal system develops a mythology' or rationale 
which purports to explain and justify its existence and usefulness in a 
logical and convincing manner. In this, the American system differs little 
from others. Although Americans pride themselves on being realists in 
such matters, the stock explanations of how the system is constructed 
and how it works often rejiresent a large element of oversimplification, or 
even wishful thinking. Like all social institutions, nations, states, and 
governments change, and explanations need frequent revision if they are 
to be kept up to date. 

There are many examples of this mythology in the American scene. A 
few which relate to government and its activities will be examined in the 
light of contemporaiy knowledge. The case of the separation of powers 
doctrine has already been discussed. Others which affect constitution- 
drafting and revision include; (1) the concept of state sovereignty, (2) the 
constitution as fundamental law, (3) the concept of majority rule, (4) the 
independence of the judiciary, (5) the relation of legislative form to 
legislative product, (G) democraq' and local self-government, (7) the 
democratic objectivity of the constitutional convention, (8) the desira- 
bility of universal suffrage, (9) the responsibility of political parties, and 
(10) the place of the expert in government. There are many others, but 
these should suffice. Obviously, space will permit only a brief statement 
of each stereotype and the evidence tvhich impeaches it, and a hint of 
what is required for a realistic approach to the problem. 

1. Theoretically, the idea that the states continue to be sovereign and 
independent as to those functions reserved to them under the Tenth 
Amendment is unassailable. Actually, the policy of the United States 
Supreme Court in encouraging the e.xpansion of national power by broad 
construction of the vague grants made to the national government by the 
Constitution is resulting in a progressive centralization of governmental 
authority in "iVashington. Of prime importance today is the indefinitely 
expansible character of the taxing clause for the promotion of the gen- 


• From Major Problems in Stale Constitutional edited by Brooke 

Graves. (Chicago: Public Administration Service, 1960). pp. 12 1/. Reprinted nith per- 


mission of publisher. 
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eral welfare State so^erelsntv bewwnea i shadow when political reality 
demarcU acceptance of fcdcnl Rranw on the terms laic! clown by ibe 
Congress While it is true ihn Uc states cannot he aholishet! wilhoia 
consimitional amcnilinciu agree t o by all al them thoi’ soscroignty 
neans Iiitle if thev are reduced to sltletom of their former i igniiy 
2 ^Ve are accus lui" ' lo describe our consimm iiu as the fuiKlanicmal 
law and to make them harder to establish or to change than ordinary 
statutes Bui the truth n that consiuuitom pirticuhrly those of the 
states contain many prostsions which fall far short of being fundamental 
m character Such pamrulais hive been inserted m these documents for 
various reasons but most of them add up to a lack, of conrulcncc in the 
legislative organs of the government Since these constitutional provisions 
cannot rcailiiy be changed to hannom/e with the changes in society and 
culture they become an incubus preienung ibe adoption of modern 
legislation and iving the living present to the dead past W e must learn to 
distinguish what is (utidamemal and lasting m value from tihat is tem 
porary and include only the (imdameiitals m our constitutional docu 
menu leaving other matters to lie acted upon by properly constructed 
and competent legislatures 

3 Americans are accustomed to assert that theirs is a real democracy 
where public questions are decided by vote where the majority rules and 
the minoniy cheerfully bovis to ami follows the decisions thus reaclietf 
It IS true that a larger proportion of the lotal population is legally q«al 
ified to participate personally in the choice of public officers and the 
decision of governmental issues in the United States than m many other 
countries But many persons nearly half who live under the American 
system of government are disqualified from voting because they are under 
age or lack an adequate penod of residence or citizenship An even 
greater proportion fads to participate because of tnddference or neglect 
It IS a rare election that brings out as many as 75 or even 50 per cent of 
those qualified to vote More commonly the proportion is much smaller 
A vote of 40 per cent is not particularly impressive as an expression of 
the public will This situation underlines the importance of great care 
m further extensions of the suffrage and further education of the people 
to encourage them to inform themselves on public questions and to 
participate in elections 


4 T''' ollhtjndiaatyo a cnretullyfoitOTiI my* lhal 

Im lomy subnance but „ naajenited the public m.nd 1„ the national 

fteeTml “■ *"‘"S 8““' 

naiM L I I 1 ’’ ot itidepentience than m the 

co«m na''l n j "“a «™> ">='-”8 'I-' 

coutu pamlully depeitden, upm a publm „p,„io„ ,hat may be muEmded 
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by journalistic emphasis upon occasional errors rather than upon general 
competence. Judges are almost universally required to be attorneys today, 
and thus all are bound by the law’er’s ethical code; but m many states 
they must depend upon the favor of political parties for their nomination 
or election and they share the fate of the whole party ticket, rather t ran 
being independent of it. Party influence also enters into the choice o 
federal judges through the custom of senatorial courtesy in confimation 
and the natural preferences of a politically chosen chief executive. A - 
though, in general, judges consciously make an effort to be imparual an 
to seek jusdce for those who come before them, there are subconscious 
influences of education and station in life diat tend to lead them toward 
consen'ative economic and social views ivhich are re ecte in t leir op 
ions. These considerations need to be kept in mind by th^e ivho are 
charged with the witing or revision of state constitutions. lere is n 
certain remedy for shortcomings in the independence of the judiciar). 
but it seems clear that there is ample room for improvemen . 

5 . Another persistent myth affecting state government, ^ 

fully fostered by those ivho benefit from its continuance, tia ^ S 
organized into two houses that possess substantially equa powe and 
wLe concurrence is required in the enactment of egisl^t on ^ pre- 
sences individual rights. Careful studies by competent 
there is little truth to the assertion that a second ^o-e 

able clieck avainst the follies of the first. Feiv bills, indeed, are passed by 
able clieck against re , , , Where such action occurs it 

one house only to be defeated by the otnei. „ nthpr is 

' , 1 1 flip fnrt that one house or tbe otner is 

IS more likely to be traceable to the , . , , „ rpflert fairlv the 

eerrvmandered to give representation which does not reflect fairly 
gerrymanaerea to gne i because of bicameralism and gerry- 

opinions of the electorate. In fact unrepresentative of the 

mandering our state legislatures a y 

people they are designed to 0„1 by making legislatures 

lem, facing state comntut, on™ government 

both representative and efficien to the discharge of its 

regain the public confidence whic achieved best through the 

functions. Many believe that Aese^^ Nebraska, in the provinces 

adoption of unicameralism, ‘ governments in this country, 

of Canada, and in ^ if for local units, freedom from state 

6. Local-self-government, ^ 1 ^^ rallying cries of local gov- 

legislative control— these have 1 g legislatures in dealing with 

emment officials. The ineptituc ^g^^ involved in the enact- 

local problems, toirard political manipulation 

ment of special national ends have given great impetus 

of urban populations for state renditions they are almost as 

to these demands, let, under 
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anachronistjc as the divme nght of Ungs The reality is that few loral 
govemsnenis can operate at all today ssithotit state-collected locally 
sliared taxes The local units simply do not have an adequate tax base it 
\sould be unrealistic to cxpea such aid without some measure o state 
control IMvat is needed is not freedom from control but more intelligent 
exercise of it — better legislatures better laws and more expert and less 
political administration on the pan of the states The growth of immense 
urban agglomerations info metropolitan areas requires rationalization 
even at the expense of so-called local autonomy And state constitution 
mal-ers will be called upon to use every ounce of ingenuity they possess 
to reconcile the general public interest with the local interest 

7 As pointed out earlier the constitutional convention is a distinc 
lively American contribution to political theory and action Mythologi 
call) It u the penoniFication of ilie sovereign people assembled for the 
disdiarge of the solemn duty of framing their fundamental law ^ It is 
supposed to be above politics and to have no peers among governmental 
agencies \et experience has shown that the convention rarely rises above 
the legislature m the quality and experience of us membership and that 
pressure groups and political parties have significant influence upon lU 
deliberations The cost of convening and holding a constitutional con 
vemion has become practically prohibitive \fany states in recent years 
have turned from conventions to constitutional commissions that consist 
of experts who report to ihe governor and lepsJature and whose handi 
worV IS submitted for popular vote jf approved by these political organs 
of the government The saving m time and expense and the gam in the 
quality of the work done should commend this new American instilu 
tional device to constitution Irameis as a replacement for the consti 
tuuonal convention 

8 Ii («i fang been amimcd by the devotees ot the democralic myth 
Hut imiiemi sulfrage „ detouily w he desired There is little doubt that 
in a democracy the {tarttcipaiton of as many intelhgent cititens as possible 
tn the cltotce ol oITtcah and lire dectsmi. of ..sue. strengthens the go. 
emment and the sooely In praettte hot.eter with few e.cept.ons the 
eMensions o t e su rage in this coimliy have not been surrounded b) 
the safeptard. n„le,l ,o insure Ua, tht, pr„,lege e.erccd only by 
those »ho are able to ,„e ,i inielliBentl, rohucal inlelhgence has little 
a‘rert!'mr„"”''’ '‘'"’“'"S"' “S' «' >■> UUsenshtp ft doe, base 

d,^ h^r, "'““"''"P to tLdence hut it 

docs hate a r elroonship to abstract and nre.al intelligence Tlte const! 
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tution-makers of the future should give careful consideration to the 
problem of defining those qualified to exercise the privilege of voting. 
The suffrage is mythologically thought of and spoken of as a right. In a 
tvell ordered state it is, rather, a privilege conferred upon those tvho are 
competent and tvilling to exercise it. 

9. One of tire most carefully documented and earnestly obserr^ed myths 
of our political society is that all or nearly all the evils from tvhich it 
suffers may be traced to tlie fact that political parties are not responsible. 
Those •who support this vietv point to the lack of party discipline in the 
United States, to the frequent inclusion on party tickets of persons nomi- 
nated by direct primary of whom tlie party organization does not approve, 
and to the refusal of party members in legislative bodies to follotv the 
party platform as evidence to support their contentions. The facts are 
that the major parties differ little in their platforms, that the direct 
primary encourages independence of the candidate from the party, and 
that party leadership, by and large, is not of a caliber that inspires public 
confidence. Parties have been largely free from control by the state. We 
are inclined to think and speak of them as private associations of citizens. 
Yet bodi common reason and the United States Supreme Court inform 
us that they are quasi-governmental entities, subject to control in the 
public interest. State constitution-drafters need to keep this fact in mind 
in preparing their documents to serve as fundamental latv for the netv age. 

10. A frequent clicli^ of the professional politician and the political 
office holder is that “the expert should be on tap, never on top.” Jack- 
sonian democracy ■was based on tlie mydi that die requirements of public 
posts ■were so simple that any reasonably intelligent citizen could discharge 
them to the satisfaction of the public. It may be that the simpler require- 
ments of that less complex age made such a doctrine tolerable, but the 
development of science and technology, the great expansion of kno^ivledge, 
and the enormous extension of public education during the last century 
have made it invalid today. There is no public administrative job in the 
present-day ivorld that can be filled satisfactorily on a purely political 
basis. Mayors, county commissioners, governors, and even presidents can 
no longer discharge the administrative duties of their positions ■^vithout 
professional assistance. The myth that an executive can successfully 
coordinate the activities of 50 or more separate agencies, each dieoretically 
reporting directly to him, has been thoroughly exploded. The rvhole or- 
ganization of the machinery of state administration, so far as it is dealt 
with in the state constitution, needs to be completely revised and reivorked 
by the constitution-makers so tliat it tvill square ■ivith sound theory’ and 
experience in management. In fact, the less said about administrative 
organization and procedme in the constitution the better will be the 
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probab.iuy that they ciri heft of sootl changes The stale lasNS 

deahiiK sMth state and focal a la mstrauon need a similar review ani 
revision It seem* safe lo sa> tl it the place of the e\p“ri m modern gov 
ernment is a central one I i « rf«“ polmnl e\ecvvtive follows expert 
advice It may be that the exp rt should be on top not merely on tap 


Sl;\I^MRy 

So ends the review of a few of the important myths of our stale govern 
mental organi/aiion ami operation as they affect and are influenced by 
state consmui onaf ilcvefoproeni (Jihcrs that might hate been included 
V cre passed over for latl. of time and space The scissors and paste pot 
type of cotisiiiuuon-drafiing so often followed m this country must he 
challenged if realities rather than myths are to be reflected m our con 
stuutional documents The framers of con>(itutions need to emulate the 
scientist who accepu no event as a fact or no collection of similar events 
as obeving natural bw unless it can be observed analyred classified 
and subjected to cxpenmcniat verification Natural saence has progressed 
and has grown more exact because myths have been challenged and scien 
tific theories have been molificl m the light of new discoveries The 
social sciences and panicutartv political science are m sad need 
similar questioning rational doubt and research State conscituttoh 
making is in this sense a held npe to the harvest 


ilennett If Rich 
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Consdtuiional revision is a live issue m at least a third of the states 
In many the problem of how to obtaiti constitutional reform obscures 
and in some instances seems to outvveigh the substantive issues 

One procedural device ‘he appointive consutuuonal commission has 
been sei/etl upon during the past few years by CalUomia Georgia Mich 
igan Minnesota New Jersey and Tennessee as the means to achieve 
revision This procftlure is not new The constitutional commission has 
been used for almost a century 

On!.t.jrili lire commiinoii Iim m onjm j r„olM,on o! ihe kgisla 
■'ircr,uilio,..m . nplKrrmmem „( a g„„p t, „ 
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jointly by tlie governor and tlie legislature, to consider constitutional 
revision in whole or in part. 

A variation of this procedure is for the governor on his otvn autliority 
to appoint a commission. Michigan’s 32-member commission of 1942 was 
appointed in this manner. 

Another variation is for the legislature to act mthout reference to 
the governor at all. California’s Legislative Constitutional Revision Com- 
mittee of 1947, made up of ten assemblymen and ten senators, illustrates 
this type. 

Proponents of the appointive commission cite an impressive list of 
advantages: 

1. The commission is inexpensive. 

2. It is small, permitting infoimal discussion and thorough delibera- 
tion. 

3. Experts and oustanding public and pri%'ate leaders of the state 
can be selected irithout being forced to seek election to a consti- 
tutional convention. 

4. The commission is not so susceptible to political pressures and to 
logrolling as a convention. 

5. It can work more e.xpeditiously than a convention. 

6. It can study more effectively tlie experiences of other states. 

7. Since continuous sessions are not held the commission has greater 
opportunity to reflect on problems. 

8. The final product of the commission is superior to that of a con- 
vention.^ 

It is the purpose of this paper to examine the case history of the 1941-2 
constitutional commission in New Jersey and to compare its proposals to 
the ne’iv constitution drawn up in convention at Rutgers University, 
June 12 — September 10, 1947. New Jersey, incidentally, has had greater 
experience with the commission than any other state. Of 24 knotvn com- 
missions in fourteen states, seven were in New Jersey.^ . . . 

COMMISSION’S ACTIVITIES 

The seven-man commission appointed in 1941 -was composed of a 
county freeholder and a judge appointed by the speaker of the House, a 


^ See tv. Brooke Graves, American State Government (3rd edition), page 76; 
Arthur tV. Bromage, State Government and Administration, page 82. 

- New Jersey 1852, 1834, 1873, 1881, 1894, 1905, 1941-2; California 1929; Georgia 
1943; Midiigan 1873, 1942; Maine 1875; North Carolina 1913, 1932; Netv York 1872-3, 
1890; Pennsylvania 1919-20; Rhode Island 1897, 1912; Tennessee 1946; Vermont 1908- 
10; Virginia 1927; tVashington 1934; West Virginia 1929. In addition, commissions are 
presently at work in Minnesota and California 
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Mare senator and the director of the Princeton Sur\c>s appointed by the 
president of the Senate a state senator and a prominent legal and jxilii 
leal f^ure appointed by Gotemor Oiarles Edison and the editor of a 
leading ness^paper chosen b) the si\ ap|»omtcd meinbers The commis 
Sion appointed a secretary and two assistants one m public relations and 
one m research and drafting All three non members participated m 
discussions 

The commission first considered its approach to the problem whether 
to propose a senes of amendments or to draft a new document Because 
of the number of amendments insolved and the difficulty of working 
them into the old constitution ii was deaded to draft a new constitution 
— notwithstanding the realiration that authonration for preparalion of a 
draft constitution was lacking in the law creating the commission 

The commission did most of m work at the Gnnersity Club in New 
\ork where the members spent Fiiday afternoons and esenings and 
Saturday mornings and afternoons o\er a three months period m mien 
sise study It held no public hearings although it imiteil smtien sugges 
tions and on a few occasions persons tsere askeil to lestifj Technical 
assistance was furnished by the Princeton Surse>s The commission report 
was issued in fifay 1942 

The legislature blocked the commissions suggestion that a public 
referendum be held on the question of permuting the legislature to 
submit a resised constitution at the general elenion of 1W2 Instead 
u held lengthy hearings ami came to the conclusion that because of the 
war It was inadvisable to do anything 

A year later as a result of pressure from U alter £ Edge Republican 
candidate for governor the legislature placed before the people the pro- 
posal that It sit as a constitutional convention The proposal carried by 
a large ma]ority m the general election ot 191S 

The legislature then dusted off the commission report and after 
certain modificauons presemcil the proposed constitution to the peop’e 
in November lfM4 This consmuiion was defeated after a bitter oartisan 
battle ^ 


Governor Allred E Dnjcoll revived the issue and ,n hiv inaugiiml 
addresv tn January 1947 called for a limited convention popularly 
elected At the pnmaty election on J„„e 5 the people approved a con 
vention and selected 81 delegates The convention met at Rnieen Uni 
versiiy on June 12 and by September 10 had drafted a new document 
On November 4 1917 the new tnmntution was accepted by an over 

whelming ma]onty to become effeaive January 1 1948 a 
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COMMISSION’S INFLUENCE 

In attempting to assess the impact of the 1941-2 commission upon the 
new constitution, it should be pointed out that not ever)’ proposal made 
by the commission and later made a part of the new constitution may 
fairly be attributed to the commission’s influence. 

New Jersey’s constitution had been subjected to no substantial change 
since 1875, when a series of amendments -were adopted. These amend- 
ments, incidentally, -were proposed by one of tire state’s seven commis- 
sions, the only one, in fact, whose efforts rvere crorvned rvith almost 
complete success. . . . 

There can be little doubt, however, that the proposals of tire com- 
mission of 1941-42 made a deep impression on the thinking of the 1947 
convention delegates. 

First of all, the language of the two in some respects is identical. The 
legislative article of the commission report recognized the right of labor 
to organize and bargain collectively. The Bill of Rights of the new con- 
stitution states that persons in private employment shall have the right 
to organize and bargain collectively, and that persons in public employ- 
ment shall have the right to organize and make knorvn their grievances 
through representatives of their oivn choosing. 

The commission report’s prohibition on the legislative election or 
appointment of any executive, administrative or judicial officers is car- 
ried into the new constitution almost verbatim, as are prohibitions on 
certain special la’svs. 

The commission’s recommendation that gubernatorial elections be 
held in odd-numbered years is carried over; so also are the clauses author- 
izing the governor to investigate state officers and to appoint all officers 
whose election is not otherwise provided by la^v. Numerous other instances 
might be cited. 

But a follo'iv-up of language is obviously much less important than a 
follo'^v-up of basic ideas. Here the influence of the commission is in some 
respects quite pronounced. Probably the most important carryover is in 
the judiciary article where the basic principles of court unification and 
centralized administration were recommended by the commission. Vehe- 
mently denounced in 1942, these ideas were accepted -without much 
argument in 1947. . . . 

EXECUTIVE PROVISIONS 

The commission set the stage also for administrative reform by giving 
the governor wide po-wers to reorganize the state’s sprawling administra- 
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t V struciure The chaUense v.h ch the> thrw out accepted on!) 
parualh b\ the comenuon T te tommission proposed that the goscmor 
be autho ized to allocate by executnc order all agencies among nine 
named departments 

The contention balketl at this as being a usurpation of the legislalite 
fjnction and adopted instead the proposal that onlt if the legislature 
refused to act by a giten time should the gotcmor act E\cn then he tras 
limned to presenting to the legislature in a spccia! session hu plans for 
reorganiration 

In the matter of appointing department heads also the contention 
ttas unt tiling to take the commissions adtanced position Rather than 
permit the gotemor to appoint single executises to head all departments 
the contention made possible the presort mon of certain political!) pott 
erful commission-got erned agencies bt protidmg ihat all departments 
should be headed bt a single execuiue unless oilierv isc prot ided b) law 
The commissions proposals ttcre m some cases more adt-anced than 
the corresponding protisions of the nett constitution For example the 
commissions drah allot ed the legislature to protide for absentee toting 
at an) time The nett constitution prohibits civilian absentee toting by 
Its assertion that the legislature ma) provide for absentee toting by the 
military in peacetime Also the legislative council was spelled out by the 
commusion while the nett constitution is silent on the subject 

In a surprising number of instances the proposals of the commission 
were less adtanced than the position adopted b) the contention Out 
standing failures of the commission to represent the best thinking tterc 
Its recommendations (1) prohibiting a second term for the chief execu 
me and (2) requiring limned biennial sessions of the legislature 

The comnussion repeated a mistake in the old cotitiiiuuon by propos 
mg a definite sum $1500 to be paid legislators. It protided for the 
election of the treasurer as well as the comptroller by the legislature 
It named the departments among which the administrative agenaes were 
to be allocated. It retained as constitutional oIEcets the count) clerk 
sheriff surrogate and coroner The coroner incidentally is not mentioned 
in the new constitution 

In some instances the commission took no action at all despite obvious 
need The $100 000 debt liraiution was rela ned for example nolwith 
standing the growth of the states budget from $100000 in 1844 to 
$150 000 000 a hundred years later 

The commiMion i$ open to cntiasm for an undiplomatic display of 
politral on«.dri„e„ Memberfiip „[ ,h, confuted onlv ot 

anti Hague representatives 
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HAGUE OFFENDED 

"When the report was released, the Hague faction took immediate 
olTense at certain clauses which, they argued, were specifically designed 
to harass them. One tvoidd have overtluwvn a decision of the Hague- 
dominated top court, which seriously hampered the legislature in its 
efforts to investigate cities. Another would have denied a position on tlie 
new Supreme Court to Hague’s son, by requiring ten years’ experience 
as a member of tlie bar. At the time the report -was issued he was a mem- 
ber of the top court, having been appointed by the previous governor 
because “it would please his daddy.’’ 

Perhaps the greatest weakness of tlie commission was in its failure to 
question, let alone attack, what were refened to in the recent convention 
as the “hot potatoes’’ of the constitution. The convention was prohibited 
by latv from considering the problem of rural versus urban representa- 
tion in the legislature — people versus acres. There teas no prohibition 
upon the commission, but the problem was untouched. Nor was the true 
value tax clause disturbed. This requirement that property be assessed 
at true value had for years been a subject of intense controversy. The 
clause on gambling, whicli permitted big time betting at horse races yet 
forbade a church or firemen’s bingo game, was unchanged. 

It is diffiadt to avoid tlie conclusion tliat tlie commission report ivas 
something less than a complete overhauling of the constitution. It at- 
tacked vigorously and well certain of the basic weaknesses of tlie consti- 
tution. Much credit is due the commission for its work on the executive 
and the courts. On the other hand, its omission of important problems, 
its obvious effort to embarrass the Hague forces, its outdated proposals, 
its avoidance of controversial issues — all these must be placed to die 
debit side of its ledger. 

On die credit side, however, in addition to the commission’s substan- 
tive contribudons must be recorded its educational value. The commis- 
sion report ivas a challenge. It kept the revision issue alive. It set more 
people to talking about the constitution. It stepped up the educational 
campaign to make the people constitution-conscious. Had it not been for 
the commission, it is doubtful whedier Neu' Jersey ivould have a new 
constitution or one so far ahead of die old as it has today. . . . 


CONVENTION ZEALOUS 

. . . Fired ividi an extraordinar)' zeal to produce a progressive constitu- 
tion and put an end to seven years of bickering, the delegates ivorked 
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Mgorously am! «ith an nnusual ilcgree d harmon) Tlicn having com 
pieced llicir cash Uiey appiopnaied a comiderahle part of ihc money 
set aside for the contention to publicize die ness constitution More than 
that the delegates themscKes toiled anJuoiislj after the contention 
adjourned to sell the nets document to the people 

All this IS hejond the appoinlite cotiimissiott The acceptance or rejee 
tion of its proposals is stnctl> a legishtite matter The commission can 
pressure the legislature by timing up pulihc interest through timely press 
and radio releases The Nett Jersey commission did precisely that Citi 
zens organizations helped out But it tt is not enough The fact that the 
commission must report to the legislature i» almost certain to be an 
insurmountable handicap to thorough-going resision 

Nor do many of the atUaniages claimed for the commission stand up 
under analysis \ commission is mexpensise for example onlj if its 
efforts prose successful Theappropnanon for the Nessr Jersc) commission 
of 1911 12 was only $5 000 the appropnanon for the convention was 
$350000 But the one faded the other succeedcil 

As a device for recommentlmg incidental changes especially those of 
a technical character its record is better Georgia illustrates the recent 
successful use of the commission as a means of eflecting fairly numerous 
and important modifications short of a general revision Governor Amall 
who writes glowingly of ihe commission observes nevertheless that it a 
Viholly new constitution were to be written the commission meihoil 
would be undesirable and perliaps impracticnl * 

The commission has a second function the importance of which has 
not been sufficiently appreciated Tlie commission can be of cviraorth 
nary value in stimulating public discussion of constitutional issues and 
of helping m the formation of policy This was the one great value of 
the New Jersey commission If the commission were freed of the fear of 
a legislative veto of its proposals it would be in a position to perform 
a valuable service for the state 

AN EDUCATIONAL DEUCE 

Aside from Us use as a device for recommending incidental changes 
the chief asset of the commission is educational in nature It can be used 
to explore the subject of revuton to examine the best thinking and 
experience of the country to assist in stimulating popular discussion 
and m formulating and crystaUizing public opinion If the commission is 
used to perform these services rather than to act as a substitute for a 


Ell % 
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convention, it can help the state take a firm step toward the ultimate 
goal of a modern constitution. 

This, in the end, is what the 1941 commission did for New Jersey. 
To that e.\tent the commission was a great success, although it failed in 
its immediate objective. In fact, it is proper to go even further and to 
say that the 1947 convention, with only three months in tvhich to -work, 
could not possibly have succeeded as it did had it not been for the com- 
mission and the five-year discussion of its work. "iVithout the preliminaries 
a 1947 convention in New Jersey would certainly have needed many 
months and the outcome would still have been doubtfid. 


Robert S. Rankin 

4. Our Changing Bills of Rights'^ 


WHY CHANGES OCCUR 

Probably fewer alterations are made in a bill of rights than in any 
other section of a state constitution. This is not difficult to understand. In 
fact, the question may be raised why any change in a bill of rights is nec- 
essar)'. If rights are truly fundamental then they should be permanent. 
The problem is only one of drawing them up properly in the first place. 
Ideally perhaps this view is correct but, as a practical matter, the need 
for periodic reconsideration is only slightly less strong for civil rights 
tlian for other aspects of the fundamental law. Evolving social, political 
and economic problems affect the entire constitution and the bill of rights 
is no exception. . . . 

NEW PROBLEMS, NEW RIGHTS 

We can expect continuing change. As society gro-(vs increasingly com- 
plex and interdependent, government will probably be called upon 
increasingly to play a bigger role in our lives. Individuals ■will seek addi- 
tional guarantees and protections. Robert Hutchins states diat “the prin- 
cipal reason why civil liberties as traditionally defined and defended do 
not interest the American is that they are inadequate to express the true 
dimensions of the problem of freedom and justice today.’’^ He insists 


• From Bills of Rights. (New York: National Municipal League, 1960), pp. 6-19. 
Reprinted ivith permission of publisher. 

^ Bulletin, The Fund for the Republic (May 1958), p. 4. 
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that the md Mdual no\ needs protection from the possible dangers of a 
police state for full fT^edom of coroTaumauon froin the arbitrary char 
acter of the bureaucratic star- and from Uie remorseless tcndcnc) of the 
industrial system , 

If rights are the outgrowth of historical arciimstances then future <ie- 
selopments may be resealed through a close looV at current problems. 


PROBLEM OF DISCRIMINATION 

Fourteen constuvuions— m the southern and border states— still specify 
that the public school ssstem be operated on a racially segregated basis 
The constitutions of Georgia Noiih Carolina OklaJioma Te%as and 
Louisiana direct that separate schools shall be pros iderl for persons of the 
white and colored races The constitutions of Florida Kentucky Missis 
sippi Tennessee \ irgmia and W esi \ irgmia accomplish the same pur 
pose by insisting that white and colored persons not be taught in the same 
scltool Mabama Arkansas and South Carolina proride for racial segrega 
non in still other ways These proa isions hare of course been nullified by 
the 1054 deasion of the United States Supreme Court liolding racial 
segregation in the public schools unconstitutional under the equal pro- 
tection clause of the Fourteenth Amendment 

The controaersy oaer desegregation has stimulated again a demand 
that equal treatment statemenu be included m state bills of rights. 
Despite that protection already aaailable m the U S Constitution eleaen 
state constitutions noav contain equal treatment clauses which apply gen 
eraliy or to specific problems New kotks sweeping statement demands 
that no person shall because of race color creed or re! gion be subjected 
to d scriminacion in his end rights by person firm corporation inslitu 
tion nor by state agency or any subdnision of the state Colorado Nesr 
Jersey Washington and Wyoming ban racial segregation in any form The 
constitutions of both Alaska and Hawaii are eloquent examples of this 
type of guarantee The Alaska document in addit on to an equal protec 
tion of the law prosision specifically Mates No person is to be denied 
the enjoyment of any civil or political i ght because of race color creed 
or national origin The consutuuon of the 50lh state puts it this ss-ay 
No person may be denied the enjoyment of his end rights or be dis- 
criminated against m the exercise thereof because of race religion sex or 
ancestry » The strongest statement in an American constitution howeier 
comes not from a state but from the commonwealth of Puerto Rico 
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The dignity of the human being is inviolable. All men are equal before the 
law. No discrimination shall be made on account of race, color, sex, birdi, 
social origin or condition, or political or religious ideas. Both die laws and the 
system of public education shall embody these principles of essential human 
equality.** . . . 

The elimination of disaimination based upon color or religion has 
received wide publicity, but there are other types equally important; dis- 
crimination in employment opportunities, in various organization mem- 
berships including labor unions, and in the giving of prefetTed treatment 
on whatever basis. These matters as well as racial discrimination will be of 
concern to constitution writers during the next few decades. Statements 
against discrimination will probably be added to more state constitutions. 
Some states trill probably pass over the matter, leaving protection of the 
individual to the federal courts. . . . 

PROBLE^^ OF BIG GOVERNMENT 

American political leaders of the late eighteenth centur)’ accepted the 
principle that governmental powers should be separated into legislative, 
executive and judicial departments. One important corollary of the doc- 
trine of separation of powers in the United States is that broad unlimited 
legislative powers should not be granted to executive officers. As many 
new functions have been placed upon the legislative branch, however, 
tliere has grotvn up a strong practice of delegating many of these functions 
to e.xecutive officers. This delegation must be kept within proper limits. 
One student of government wites with regret tliat the courts have ruled, 
in specific cases involving the delegation of po^vers at the federal level, 
tliat: 


At the pleasure of the bureaucracy one may not retain a radio broadcasting 
license, may not plant tobacco, may not raise sugar cane, must furnish demon- 
strators for his product to every outlet in an area regardless of circumstances, 
may be summarily ousted from the directorship of a bank, and may be put out 
of business for violation of a bureaucracy decree, after only a hearing by die 
prosecuting officials and decisions by diem in dieir own premises.® . . . 

The courts have served as watch dogs against arbitrary administrative 
procedure. Yet both the state and federal judiciary are reluctant to over- 
rule decisions of administrative tribunals. The Supreme Court of Tennes- 
see recently refused to interfere with administrative decisions unless the 
agency concerned exceeded its authority as granted by statute or violated 


^ Art. II, sec. 1. 

® Spencer R. Gin’an, Rule by Executive Decree under Statutory Delegations, 1789- 
1950 (unpublished Ph.D. dissertation. Duke University, 1957), p. 400. 
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a lundamEMal rule ol due process^hitee lo g.re adequate nut.ee, con 
duct a fair hearing or provide an opportunity for the aggrieved par y 
present evidence ® 

These guarantees are important but are they enough? Is there no 
real danger that in an administramc state liberty may be lost by gr^ 
erosion? Could not the desire for administralive efficiency and flexibility 
lead to practices whidi subvert freedom without ever being blatant y 
offensive to the common and fundamental ideas of fairness and rig it 
An effective protection would result from the inclusion in a bill n 
rights of guarantees from arbitrary administmtive action Certainly a list 
of procedural and substantive tights specifically applicable to the admin 
istrative brancli might be a fruitful beginning to effective checks on arbi 
trary administrative government Little thought has been given to this 
problem by state constitutional conventions Usually nothing more force 
ful IS found in a stale constitution than a statement lauding the separation 
of powers and stating that the three branches of government ought to be 
forever separate and distinct from each other * One can only regret that 
the new state constitutions of Alaska and Hawaii did not include pro* 
visions applicable to the administrative process Certainly state constitu 
tional conventions in the future might consider the possible inclusion in a 
bill of rights of guarantees like the following 


1 No person shall be bound by an administrative decision unless on a pre 
sencaiion of public nonce nor shall be be subject to the same official for 
both prosecution and adjudication nor be deprived of liberty or property 
unless by a prescribed mode of procedure 

2 In all administrative proceedings the accused shall have the right to a 
speedy and public hearing by an impartial arbiter and to be informed of 
the nature and cause of the accusation to be confronted with the evidence 
against him and to have the benefit ol technical assistance in preparing 
a defense 

3 In administrative hearings where the amount in controversy shall exceed 
twenty dollars or when a fundamental right is involved the right to a 
record of the proceedings shall be preserved Proper appellate procedure 
must also be provided by legislative action 


The protection of substantive rights is as important as the maintenance 
of procedural guarantees in administrative actions Professional licensing 
affords a striking illustration of this point One professional group after 


t in freedom 


t V Board o/ Cojnmtatoners 319 SW <2d) 481 (19591 

The Amencan Civil Liben <i Union has shown considerable in 
tom arhurary action by adm,n»lTame offaals on the state as well as on the national 
f««»niplc Its report for 19,>l 53 freedom Jus, ice Equality p 84 and 
the 19 j 7 report Juslice for dll pp 2| 23 't / f 

• See North Caro! na constiluuon Art 1 sec 8 
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another has sought both legislative and administrative support for the 
establishment of educational and experience requirements, passage of an 
examination, and the issuance of a license as prior conditions for an indi- 
vidual to practice his profession." Most of these regulations are proper and 
nece.ssary, but all involve the delicate problem of balancing the general 
welfare with individual liberty. 

The responsibility of tire state to protect the health, morals and safety 
of its citizens must be weighed against the right of a person to select his 
own profession, the dangers of a potential monopoly or a return of the 
medieval guild system, and possible restrictions on consumer clroice. The 
situation is complicated by the insistence of professional groups that regu- 
lations be administered by independent boards composed of members of 
the group concerned. Frequently these boards are not truly representative 
and employ vague standards in performing their duties, particularly with 
respect to the rules governing the revoking of licenses.^" Constitution- 
makers might be justified in making an entry into a profession a right 
rather than a privilege, limited, of course, by a clear and present danger 
to the public welfare. 

LABOR AND LABOR ORGANIZATIONS 

An outgrowth of industrialization in the United States is a demand for 
constitutional recognition of the right to organize and bargain collec- 
tively. Similarly the successful development of large-scale labor organiza- 
tions has stimulated a demand among some groups for recognition of a 
right to -work -without regard for union membership. So-called right to 
organize and right to ivork provisions have ardent partisans and in some 
states have set off bitter struggles over the question of recognizing, either 
constitutionally or legislatively, one or the other. These issues today con- 
stitute the most active questions involving labor management relations at 
the state level. 

State constitutions, however, do contain references to other matters. 
The Wyoming constitution declares: ‘‘The rights of labor shall have just 
protection through laws calculated to secure to the laborer proper rewards 


® There are at least 75 professions covered by regulatory provisions. They vary 
from the profession of a medical doctor to that of a guide-dog trainer. See "Occupa- 
tional Licensing Legislation in the States,” State Government, XXV (December 1952), 
275. 

See Robert J. Frye, Government Licensing — The Alabama Pattern (University, 
University of Alabama, Bureau of Public Administration, 1958). See also Schware v. 
Board of Bar Examiners of New Mexico, 353 U. S. 232 (1957), and Konigsburg v. State 
Bar of California, 353 U. S. 252 (1957). 
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for his ser\ice and to promote the in liistrnl tvelfarc of the snic “ The 
constitutions of Utah md Missi uppi connin similar general statements 
of doubtful judicial e dorct ibiliis Six state conslilutions— those of Ken 
tucks Louisiana Missoun PenmyKann Texas and Virginia— prohibit 
private local or special Usssregiihtmg labor Arizona North Dakota and 
Utah constmitionallv bin the cxflnngt of black lists by corpontiom 
Snie constitutions refer to other matters lying on the periphery of 
rights such as those regulating the working conditions of women and 
children guai inlying helpful and sife working conditions and permitting 
establishment of minimum wages None of these are presently controver 
sial and few if any produce consiituiionil problems The battle lines today 
are drawn around labor unions 

W Brooke Graves wTites that the right to organize is one of the rights 
now in the process of eswbhshmem His evidence is substantial New 
kork m 1938 Missouri in 1915 New Jersey m 1917 and Florida in 1955 
granted constitutional recognition of the right to organize and to bargain 
collectively The fifth edition (I9f8) of the ^!odel Stale ConstiluHon of 
the National Municipal League contains the following provision, the Ian 
guage coming largely from the New Jersey constitution 

Citizens shall have die sight to organize except m mihury or semi military 
organizations not under ihe supervision of the state and except for purposes 
of resisting die duly constituted authority of this state or of the Uniira States 
Public employees shall have ihe right through representatives of their own 
choosing to present to and make known to the state or any of its political 
subdivisions or agencies their grievances and proposals Penoni in private em 
ployment shall have the right to baigam collectively through representauves 
of iheit oviii choosing >■* 

Six state constitutions now contain right to work provisions which 
in ellect prohibit the closed drop and union shop agreements bettveen 
labor and management** Over one third of the states accomplish this 
through legislation Nebraska s constitutional provision adopted m 1946 
reads as follows 

No penon shall be denied einploytneni because o( membership in or affil 
lauon with or resignation or expulsion from a labor organization or because 
oiielusal to join or affiJiate with a labor organization nor shall any individual 
or corporation or association of any kind enter into any contract tvntten or 
oral to exclude persons from employment because of mcmberslup in or non 
membership in a labor oiganiation i* 


« Alt I sec 22 
“ Op cil p 239 
« An J set. 103 

» ATt^XV t'cTs’” ^'*'"*^* “"d South Dakota 
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Strong cases can be built for and against both right to tTOrk and right 
to organize provisions. From the constitutional point of view the question 
is whether a statement relating to either of these has a place in the funda- 
mental law of the state. Are these matters truly fundamental? Is there 
overwhelming public support for one position or another? Or are the 
questions still so ins-olved in controversy as to suggest that the people as 
yet liaA’e not developed sufficient agreement to warrant putting such mat- 
ters in the constitution? Perhaps the wisest course is to follotv the ex- 
amples of our newest states, Hawaii and Alaska, which make no reference 
to these matters, leaving to the legislature the determination of tire course 
of action which should be followed. 

PROBLEM OF SUBVERSION 

Constitution-makers, fully aware of tlie necessity and great value of the 
rights they place in a constitution, also recognize tlie possibility of the 
abuse of these rights. The g2eat value of due process of laiv and of the pro- 
tection from self-incrimination should not be forgotten, because unde- 
sirables and Communists take advantage of these provisions. Forty-four 
states nmv ha\'e laws which penalize tliose tvho advocate the violent over- 
throw of the federal or state governments. Potential conflict between these 
statutes and certain sections of a state bill of rights is immediately appar- 
ent. These conflicts have been left to the courts to determine. 

Fortunately for the states the Supreme Court of the United States has 
made the control of subversion primarily a federal responsibility. In 
Pennsylvania v. Nelson, the Supreme Court approved the findings of a 
federal district court to the effect that: “Sedition against the United States 
is not a local offense. It is a crime against the nation. As sucli it should be 
prosecuted and punished in the federal courts. ... It is not only important 
but vital that such prosecutions should be exclusively within the control 
of the federal government.”^® 

Many state officials expressed the fear that tliis case opened the door 
for the federal government to invade a field of lars’ occupied by the states 
and to supersede state latv with federal law. The Supreme Court ivas quick 
to limit the possible application of Pennsylvania v. Nelson for, in the case 
of Uphaits V. Wyman, it held that the Nelson case ivas limited to the field 
of sedition and that federal law in the field of sedition superseded state 
law only when both proscribed dre same conduct. Justice Clark, speaking 
for the court, said that it did not take away from the states the right to 


“ 350 U. S. 497, 505, (1956). 
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protea themselves for all the opinion prosaibed was a race between 
federal and state proseoitors to the courthouse door 

States therefore c n continue to prosecute for sedition against the state 
Itself and can conduct investigations in this area Tlie control of sedition 
while pnmanlv a responsibihi> of the federal government is also a matter 
for the states Iirespeciive of the ageno that exerases this power, control 
of suversion is a difficult assignment Most atizens deplore the thoughts 
and deeds of the Commiinists but agree basically with Thomas Jefferson 
who wrote To suffer the civil magistrate to intrude his powers into the 
field of opinion and to restrain the possession or propagation of pnnaples 
on supposition of their ill tendency is a dangerous fallacy ** 

ONE PROBLEM OF L\\\ ENFORCEMENT 


One result of the hearings conducted before the Kefauver Committee 
on Interstate Crime was to convince the people of America that aime is 
big business and that the aimmal is using the best scientific equipment to 
expedite his work To cope with Uiis situation law enforcement officials 
have also used to their advantage nevv means of securing information some 
of V hich in the minds of many violate the eighteenth century idea of 
private rights Probably the best known of these methods is that of wire 
tapping The police consider wiretapping an appropriate manner of 
coping with the criminal others consider it a violation of the right of 
privacy Shall a statement forbidding vvireiapping and the admission 
of ev idence gamed in this manner be inserted in state constitutions' There 


IS no clearcut answer to this question Most state constitutions prohibit 
unwarranted search and seuures and leave to the courts the responsi 
bihtv of determining what comes within this classification 

The New \ork constitution ol 1938 prohibits wiretapping The consti 
tution of Puerto Rico has a similar section Neither the Alaskan nor 
Haviaiian constitution mentions wiretapping Doubt remains whether 
wirempp.ng is in some cases a violation of the right of privacy Also it is 
possible there is sufficient protection m the consmmional bar against un 
warranted «arch and seizure Then too the Supreme Court has said that 
police meih^s offensive to human dignity are ruled out by the due proc 
^ clause of the Fourteenth Amendment” For these reasons there has 
l^^ no strong concerted demand u> include a provision of this nature m 
state constitutions 


” «- Law Wfck S5»4 p (1931^ 

“ fioch n r CJ /om a 3t2 U S Ifo (Ig,-.) ^ 
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THE INDIVIDUAL AND THE COURTS 

A basic element of each state bill of rights affords all citizens equal 
tieatment in the courts. This is most often accomplished through inclu- 
sion of a broad guaiantee of "due piocess of la\r.” The courts are tlien left 
trith the responsibility of defining and spelling out tlie exact meaning of 
this tenn. It is also common piacticc to list in a bill of lights individual 
steps and requiiements considered necessaty to gise litigants and those 
accused of crime a fail tiial. Matters such as methods of indictment, jur)' 
trial, double jeopaidy, self-incrimination, excessive bail, cruel and un- 
usual punishment and man) other procedural lequirements are the sub- 
ject matter of these sections . . . 

Space does not pennit a discussion of each pioceduial right, but one 
mei its special consideration hei e — the right to counsel. Is this a basic right 
and should a statement to this effect be placed in a state constitution? An 
accused pet son can lely upon tluee possible constitutional bases foi his 
request foi legal counsel: the Fouitecnih Amendment to the U.S Consti- 
tution, the due process of law clause in his state constitution or a specific 
constitutional statement gising a light to counsel. 

The Sixth Amendment to the U.S. Constitution states that in all crimi- 
nal prosecutions the accused shall have the assistance of counsel for his 
defense. The Supreme Com i of the United States has never held that the 
piovisions of the Sixth Amendment are included in the Fouiteentli. On 
the contiar), the Couit in Gallegos v. Nebraska held; “The federal consti- 
tution does not command a state to furnish defendant’s counsel as a mat- 
ter of coui-se. . . . Lack of counsel at state noncapital trials denies fedeial 
constitutional piotection only when the absence results in a denial to 
accused of the essentials of justice.’’-® 

In many states legal counsel is essential to a fair trial and, dierefore, is 
included in the meaning of due process, but coui ts in various states differ 
as to tlie essential character of tlie legal counsel requiiement. Specific cases 
have lequired that the appointee must be competent and that he be gisen 
sufficient time to piepare his case. 

Inclusion in state couits of the legal counsel requirement gains more 
and moie favor. Quibbling by courts as to tlie necessity of counsel in each 
paiticulai case is avoided. Also, if legal aid has value, it should afford 
protection to the poor and to the uninfonned. In conclusion, there is leal 
justification for the inclusion of paiticulai guarantees as the one above 


342 U. S. 55, 64 (1951). 
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in a bill of riqSis Con»mutionniaktts have not added too many stipu- 
lations Pariicularh ie\. additions and dianges have been made to 
procedural requir^tnenis This speaks well not onlv for the constitution- 
makers but aUo for the p oper inieipretation of due process by the courts. 



part three 
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RELATIONS 
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FEDERAL-STATE 
AND FEDERAL-LOCAL 
RELATIONS 


The United States constitution, adopted in 1788, 
delegated substantial grants of power to the federal government, 
yet reserved a vast amount of power to die states. Both federal 
and state potvers have expanded over the years. Although there 
have been occasional conflicts between the federal government 
and the states, relations generally have been cooperative and 
harmonious. 

Throughout the history of the United States the question of 
the proper division of governmental poivers betw^een the national 
government and the states has been debated. The debate has 
grown stronger since the 1930s ivhen the federal government em- 
barked upon a major expansion of its activities. 

Concern tvith the apparent trend towards centralization led 
to the creation by act of Congress in 1953 of the Commission on 
Intergovernmental Relations, a bipartisan commission of twenty- 
five members that reported in 1955. In 1959 the Advisory Com- 
mission on Intergovernmental Relations was established as a 
permanent bipartisan commission of twenty-six members to study 
continuously the relationships between the national, state, and 
local levels of government. 

The excerpt from the 1955 report of the Commission on In- 
tergovernmental Relations appraises the expansion of federal 

43 
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activities and discusses the question of the proper relationship 
mat should exist between the federal government and the states 
The Commission urged the federal government to scrutinize 
carefully the need for federal participation in present and pro 
pc ed programs and to hold its participation to the minimum 
necessary to ensure the success of the programs 

The number and amount of federal grants in aid to states and 
localities has increased greatly since the 1930s to the point where 
they are a major source of state and local revenue 

The article by the Federal Reserve Banh of Boston describes 
the purposes of federal grants in aid the basis of making grants 
and examines the extent to which high income states contribute 
to low income states the conclusion is reached that redistribu 
tion of income vvuhm states is more important than redistribu 
tion between states for certain federal grant programs 
The traditional shorKhangmg of cities by state legislatures 
has induced city officials to look to Washington for assistance in 
solving their problems The growth in federal aid to local gov 
emraents has been phenomenal since the Federal Housing Act 
of 1949 was enacted a reading of New Tools for Housing and 
Community Development prepared by the Housing and Home 
Finance Agency reveals the magnitude of federal aid programs 
in the areas of low rent public housing urban renewal urban 
planning community facilities public housing for the elderly 
conservation of open space and urban mass transportation 



45 


5 . Introduction^ 


The United States has made a major contribution to the art of govern- 
ment by its successful operation of a federal system. This success has been 
especially notetvorthy in view of the enormous strains on the system 
caused by military and economic emergencies of the sort that have 
occurred during the past quarter-century, and by the cumulative effect 
of the more gradual clianges brought about by a dynamic and expanding 
economy. 

In recent years, the almost continuous presence of a crisis, either eco- 
nomic or military, has accounted for vast expansions of National activi- 
ties. Many of these programs have been of an emergency nature; a great 
many others, horvever, have lastingly influenced the division of govern- 
mental responsibilities between tlie National Government and the States. 

Profound as their impact has been, war and economic crisis have not 
been the only major causes of the growing pressure for National action. 
Equally insistent pressures have been brought about by intensified indus- 
trialization and population shifts from rural to urban areas; new ad- 
vances in transportation and communications; and, flowing from these 
developments, greatly accelerated mobility of people and interchange 
of ideas. 

These changes have been reflected in part in a growing governmental 
concern with the economic and social rvelfare of the individual. And 
many individuals who once looked no further than their city hall or State 
Capitol noiv turn toward Washington when problems arise. We are doing 
today as a Nation many things that we once did as individuals, as local 
communities, or as States. 

The extensive readjustment of National and State responsibilities in 
recent decades was bound to stir questioning of the continued vitality of 
our federal system. Candor would probably compel many thoughtful 
Americans to admit having experienced some fear or occasional doubt 
on this score, at one stage or another of this momentous period. 

To many, the expanding powers of the National Government seemed 
destined to reduce the States to mere administrative provinces. This pros- 
pect was sharpened by Supreme Court decisions which appeared to have 
the effect of removing almost all significant constitutional limitations on 


* Commission on Intergovernmental Relations. From A Report to the President 
for Transmittal to the Congress. (tVashington, D.C.; U.S. Government Printing Office, 
June 1955). pp. 1-6. 
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the expansion of National -ictivitiex It wns often aggraxated by the 
conviction tl at niny of the nesxcr ictiviues constituted invasions ot 
individual f eedom and ought not to be undertaVen by an) Icsel of go\ 
ernment Tims the fear of iiMupiiion of State rights ssas frccjuenily 
ronahined with the fear of undue paternalism 

On the oil er hand many who ha I welcomed the expansion of National 
authority began to wonder if our system of federalism had liccomc an 
obstacle to eflcctue government Their fear vtas that our form of govern 
ment would prove too slow moving and ciimbcnome to deal with the 
intricate social and economic problems of in increasingly interdependent 
society and to cope with aiithoriiarian regimes of the Tascist, Nan am 
Communist varieties Our govcnimcnial system must be remodeled many 
thought if It IS to be adjusted properly to 20 tli-ccntury conditions 

The Commission views both positions as extremes The National 
Covemment and the States should be regarded not as competitors for 
authority but as two levels of government coo|>eriting with or complc 
menting each other in meeting the growing demands on both Chicflj 
because of war and the recurring threat of war the expenditures of the 
National Government have grown much larger than those of the States 
and localities But State and local activities also continue to cxp^nd 
Equally significant is the increased interest in and recognition of the 
importance of State and local governments as essential elements in an 
effective federal structure 

The continuing vitality of State and local government affords the most 
solid evidence that our federal system is still an asset and not a liability 
To be sure u is not a neat system and not an easy one to operate It 
makes large demands on our sense of responsibility our patience our 
self restraint It requires toleration of divetsity with respect to taxes 
roads schools law enforcement and many other important matters 
Those who have a passion for streamlining can easily point to awkward 
features * 


Nevertheless the federal principle along with the principle of checks 
and balances remains one of the great institutional embodiments of our 
traditional distrust of too much concentraiesl -mihority in government 
or to state it positively of our traditional belief in distribution of 
authority among relatively independent governing bodies Experience 

rrr;:: ^ 

01 representative government ° * 
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present and future as successfully as it has been to those of the past. As 
an instrument of positive government, it possesses — at least for a nation 
as large and diverse as ours — a clear advantage over a strongly centralized 
government. In helping to bolster the principle of consent; in facilitating 
wide 23articipation in government: in furnishing training grounds for 
leaders; in maintaining tlie habit of local initative; in providing labora- 
tories for research and experimentation in the art of government; in 
fostering competition among lotver levels of government; in sendng as 
outlets for local grievances and for political aspirations — in all these and 
many other Avays, the existence of many relatively independent and 
responsible governments strengthens rather than weakens our capacity 
for government. . . . Our system of federal government can be in proper 
balance, therefore, only -when each level is effective and responsible. 

Responsibility implies restraint as well as action. The States have 
responsibilities not only to do efficiently what lies within their compe- 
tence, but also to refrain from action injurious to the Nation; the Na- 
tional Government has responsibilities not only to perform, within the 
limits of its constitutional antiioxity, those public functions the States 
cannot perform, but also to refrain from doing those things the States 
and their subdivisions are willing and able to do. . . . 

Far from weakening the National Government, tlie strengthening of 
State and local government would increase its effectiveness. The responsi- 
bilities that unavoidably must fall on the National Government are 
formidable. The fullest possible utilization of the resources of the State 
and local governments is desirable both to supplement National action 
■where National action is necessary, and to relieve the National Govern- 
ment of having to divert its resources and energies to activities that could 
be handled as well or better by the States and their subdivisions. 

The National Government has therefore an interest, as tvell as a re- 
sponsibility, in scrutinizing -with the greatest care tlxe degree of National 
participation in existing or proposed programs. ... In addition to 
appraising carefully in each instance die need for National participation, 
the National Government should hold essential participation to the 
minimum required for attaining its objective. In all of its actions the 
National Government should be concerned '\vith their effects on State 
and local governments. 

The preservation and strengthening of our federal system depend in 
the last analysis on the self-restraint and responsibility, as well as the 
wisdom, of our actions as citizens. If we are not ■willing to leave some 
room for diversity of policy, to tolerate some lack of uniformity in stand- 
ards, even in many matters which are of national concern and about 
■whidi we may feel strongly, the essence of federalism, even if not the legal 
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fiction will have been losl tte must aUo tealiie tint It can ” 

Vitality sapped by nonuse o£ Stale and local initiative as wc 
use ot National authority We have iherefoTC as cUiiens a . 

to see to It that those legitimate needs ol society that could be J 
timely State and local action do not by default Invc to be met y 


National Government 

Precise divisions of governmental activities need always to e 
sidered in the light of varied and shifting circumstances they nee a 
to be viewed in the light of principles rooted in our history Assuming 
efficient and responsible government at all levels — National State an 
local — v\e should seek to divide our avic responsibilities so that wc 
Leave to private iniUattve all the functions that citizens can perforvi 
privately use the level of government closest to the communil) for a 
public functions it can ftandfe utilize cooperatiie intergovernmento 
arrangements where appropriate to attain economical performance an 
papular approval reserve Nalionaf action for residual participation 
where State and local governments are not fully adequate, and for the 
continuing retponribiiitiej lAol only the National Government con 
undertake 


6, Income Redistribution tn Fcdaal 
Grants-in-aid* 


Federal grants in aid to state and local governments last year amounted 
to $7 billion or about 7 percent of total federal cash outgo Tire growing 
importance of grants in aid is indicated by Administration estimates that 
such expenditures (including proposed new programs) will rise by about 
one third from 1961 to 1963 

The payment of §7 billion to state and local governments and the 
collection of a corresponding amount of federal revenues necessarily 
involves some redistribution of income among the states Largely because 
of the progressiveness of the federal tax system interstate redistribution 
occurs even when such redistribution is not a significant objective of the 
programs involved However many grant in aid programs are designed 
to take account of differences in the needs of the states for various kinds 
of aid and of the capaaiy of the states to obtain revenues from their own 
sources 
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To what extent do the high-income states on balance contribute to the 
low-income states? To what extent do these programs result in aid funds 
returning to the same states which contributed the revenue to support 
these programs? How important is interstate redistribution in tlie deter- 
mination of these programs? 

Federal grant-in-aid programs sen'e a variety of purposes. One of tliese 
(the one most pertinent to this article) is to ensure greater equity in tlie 
state and local governmental ser\'ices where national objectives are also 
involved. Some states have relatively large fiscal "needs.” Thus sparsely 
populated states have a high per capita need for highway expenditure, but 
they may also be low-income states. Some states have high proportions of 
rrelfare recipients and may also have a relatively low “fiscal capacity” (as 
measured by per capita personal income). 

Among the objectives of grant programs, perhaps the most important is 
to stimulate die states to provide new or greater services in which there is a 
substantial national interest. The interstate liighway aid program is largely 
governed by national interests of interstate commerce and defense. This is 
reflected in the Federal assumption of 90 per cent of the cost of interstate 
highways. On the other hand, the Federal participation for primar)', sec- 
ondaiy' and urban roads is in general 50 percent. At the same time differ- 
ences in state needs are reflected in the allocation of funds by state on the 
basis of area, population and road mileage. Thus equalization of needs, 
sdmulation of state activity, and provision for national interests are mixed 
in die federal road building program. 

Another purpose of federal grants is to provide support for certain 
sendees dirough the federal rather than the state-local tax system. Local 
governments depend largely on the property tax and state gos'emments 
largely on sales and excise taxes while the Federal government depends 
heavily on the individual income tax. Thus a large new burden on state- 
local governments may be more equitably supported dirough federal 
taxation. Public assistance grants in the 1930’s represented an attempt to 
put a part of die burden on federal rather than state-local taxes. In recent 
years it has been argued that the scale of public education services is more 
than state-local financing alone can equitably provide. 

Some grant-in-aid programs fill specific needs and dieir purposes bear 
little relation to differences in the fiscal positions of the states or of local 
government as a ivhole ividiin the state. Education aid for federal “im- 
pact” areas (such as defense installations), diough based on a specific local 
need, has little relation to the fiscal posidon of eadi state. Similarly, urban 
renewal grants are related to a specific local need rvhicli probably bears 
little relation to relative state fiscal positions. 

Different objectives are mixed in various tvays in different programs. 
Consequently, it is difficult to make any over-all judgment on the extent 
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to which further equalization of state needs and lesources is 
That would depend upon a case b> case analysis of grant program 
ous public and private evaluations of grant in aid programs have 
that greater weight should be given to differences both in stale and h 
needs and m fiscal resources or capaaty 


EQUALIZATION /N GRANTS 

Tvvo major programs account for the greater part of federal grants in 
aid namely highviay aid and public assistance grants The highway ai 
piogram has now become the higest single program Public assistan^ 
grants account for more than half of all grant in aid expenditures financ 
through regular budget accounts and halt of public assistance grants are 
for old age assistance . 

As noted above highway grants arc related to state needs as measured 
by area population and road mileage Grants for the interstate system are 
based on appiov ed mileage and taVe account of the need for simultaneous 
completion of the system in all states On the tax side highway aid is 
financed by specified taxes on highway users chiefly ihe 4(* per gallon tax 
on gasoline \\ hile state differences in needs are taken into account differ 
ences m fiscal capacities are not taken into account except indirectly inso 
far as they are correlated with gasoline consumption 

Under public assistance ptograros each state determines lU own ehgi 
bility requirements and standards of need subject to certain federal condi 
lions However the Federal Government contributes a larger share of 
assistance payments where average state local payments are small tlian 
where they are large In 1958 for the first time the federal share of assist 
ance payments was made to depend in part on the sue of state per capita 
income in relation to the naticmal average (within specified limits) 

The formula for hospital construction grants used in the Hill Burton 
Act is perhaps the best example of an equalization provision under which 
low income states receive mme federal dollars in relation to their popula 
non than high income states and are also required to spend proportion 
ately less for matching purposes Iveeds are measured on the basis both of 
population and per capita personal inoime Moreover there is a sliding 
scale of matching requirements whereby the highest income states put up 
two dollars for every one dollar of federal aid received while low income 
states put up as little as one dollar for every two dollars of aid 

Similar provisions taking account of relative needs and fiscal capacities 
among the states are applied under the naiioml school lunch program 
the special school milk program aids for vocational rehabilitation waste 
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treatment works and rural libraries. Such a provision has been included in 
proposed programs for aid for school construction and teachers’ salaries. 

Grants on the basis of state-wide indexes do not necessarily mean 
equitable treatment among localities. That depends on development of 
suitable methods of intrastate allocation of funds. In some cases federal 
law specifies the basis on which intrastate allocations are to be made. 

REDISTRIBUTION BY STATE AND REGION 

The extent of redistribution by state involved in federal grant-in-aid 
programs can be estimated by comparing the distribution of the federal 
tax burden by state with the distribution of grants-in-aid by state. 

Actual grant payments (apportionments in the case of highway aid) to 
the state are taken as a good measure of the distribution of the benefits of 
these programs. However, the distribution of the burden of federal taxes 
by state must be estimated because official tax collection data reflect the 
place of payment or collection of taxes, not the location of persons who 
actually bear the tax burden. Thus over 90 percent of tobacco taxes are 
collected in Kentucky, Virginia and North Carolina, but the burden is 
borne by consumers in every state. Corporation income taxes generally 
reflect the location of head offices of firms, not the location of stockholders 
or customers. Consequently, the distribution of the tax burden by state 
must be estimated by allocating tax receipts on the basis of various eco- 
nomic series deemed to reflect the state distribution of the tax burden. 
The allocation used here is a Tax Foundation formula. 

For purposes of comparison it can be assumed that in the aggregate for 
every dollar of federal aid one dollar must be raised in taxes. For grants- 
in-aid financed out of general fund taxes, the distribution by state of the 
tax burden required for grants-in-aid is the same as that for total general 
fund taxes. High^vay aid can be compared with the burden of hightvay 
user taxes by state (those earmarked for the trust fund). 

A comparison of the tax burden required for grants-in-aid with actual 
payments by state indicates which states on balance are the net gainers 
and which are the net losers from interstate redistribution. 

Interstate redistribution has a distinct regional pattern: in general the 
northeastern states and those bordering the Great Lakes contribute a 
larger share of taxes than they receive in grants. On the other hand, the 
central, southern and mountain states are those receiving a larger share of 
grants than they contribute in the tax burden. California, Texas and 
Florida are the exceptions in the South and West, tvhile Vermont, New 
Hampshire, Rhode Island and Maine are the exceptions in the Northeast. 

The comparison in the table can also be used to estimate what proper- 
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tion of grant m atd funds return to the same states s\hich bore the burden 
of the required taxes Such a calculation indicates that for buductaiy 
grant maid program miersnte redistribution amounU to about one 
quarter of the total funds intolvetl The rem lining three-quarters is t le 
proportion of these funds raaVing the round trip back to the same states 
to t hich a corresponding amount ol resenues is attributable 

FEDERAL GRd^^S./^ AID COMPiRED IIJTH TA\ BURDEN 


Fiscal ^ ear 1961 


j 

Budget Accounts 

Budget Accounts Plus 

H ghwoy A d (Trust Fund) 

[ 

i Mill ons 

$ M M ons 1 

. 


fn-Aid 

To* 

Bu den 
lee 

Oeants* 

Tetol 

Grants** 

n-Aid 

Tax 

Burden 

far 

Tax 

Burden 

e( A.d 
ReeonwJ 

TOTAL 

3«1 

3931 

«J7l 

6Sf^ 

$1X0 

HEW ENOUHO 

»4 

233 

332 

423 


Maine I 

24 

17 

39 

33 


Hew HanipsKire 

11 

13 

26 

22 


Verment 

to 

7 

30 

13 


Massachusetts 

113 

139 

130 

201 


Rhode Island 

19 

20 

32 

31 


Connecticvl 

44 

37 

73 

122 

146 

MIDEAST 

e24 

IJ)97 

1,035 

14*4 


CBEAT tAKES 

S42 

849 

1050 

1470 

140 

PtAtNS 

349 

280 

623 

535 

46 

SOUTHEAST 

1,067 

537 

1,460 

1 097 

46 

SOUTHWEST 

1 409 

343 

638 

507 

39 

ROCKY MOUKTAIN 

131 

32 


143 

42 

FAS Win 

1 5« 

544 

920 

914 

99 


*To»o1 grants os sKown n the firs colintin d Snbuted by ttcte on the bos.s of a To« Foundotio" 
o local on of the bu den of federal tones fendvd ng irvS fond tones) by Sate Table excludes 
sho ed revenues, loons and repayable od«Dni:es. grants to ten tones, and grants for '“*■ 
baton of tinemployment GOinpenial«a and employment services. 

••Total h ghway odd Snboted by Sole on the basis of o Boreaij of Publ^ Roods ollocotro" 
of h ghway tax burdens. 

Source GrantsHfi-Ard— Teosury Deportment and Bu eau of Pubic Roods fox burden esti- 
tnotes— Tox Foundoton 

Highway aid {trust fund program) invoUes less redistribution although 
the interregional redistnbution insolsed runs for the most pan in the 
same directions as for other gram maid programs Only about 12 percent 
of highway aid funds represenu interstate redzsmbuUon 
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It is evident that the wealthier states in general contribute more in 
taxes than they get back in grants, while the poorest states get back con- 
siderably more in grants than they contribute in taxes for these programs. 


INCOME RANK AND TAX BURDEN FOR AID 

Ten States with Lowest 

Tax Burden per Dollar 

per Capita Personal 

of Aid Received** 

Income in 1960 

Fiscal Year 1961 

West Virginia 

.45 

Louisiana 

.34 

Georgia 

.43 

North Carolina 

.57 

Tennessee 

.49 

Kentucky 

.46 

Alabama 

.35 

South Carolina 

.55 

Arkansas 

.27 

Mississippi 

.24 

Ten States with Highest 

Tax Burden per Dollar 

per Capita Personal 

of Aid Received** 

Income in 1960* 

Fiscal Year 1961 

Delaware 

2.49 

Connecticut 

2.01 

Nevada 

.89 

New York 

2.13 

California 

1.18 

New Jersey 

2.40 

Illinois 

1.62 

Massachusetts 

1.21 

Maryland 

1.43 

Ohio 

1.46 


*Excludes District of Columbia and Alaska. 
**Excludes highway aid program. 


Historically, the extent of redistribution by state in programs other 
than highway aid has increased. However, the size and relative importance 
of the highway aid program over the last three years has reduced the 
extent of interstate redistribution for total grant-in-aid programs. 


SIGNIFICANCE OF INTERSTATE REDISTRIBUTION 

The allocation of the burden of taxation and the benefits of expendi- 
ture programs to particular geographical areas involves atvkt\’ard statistical 
and conceptual problems. The benefits of highway construction, for ex- 
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ample ^re broadly diflused and a state allocation of benefits is necwsarily 
someivhat arofiaa! Some nou'd objcri lo any specific allocation of bene- 
fits on grounds that with the mobility of our popuhtion liciltli education 
and oiher aids ma> provide subsiamial indirect benefits to states other 
than the one receiving the funds 

Nevertheless allocat om of burdens and benefits by area (as well as by 
income class) continue to be of wide interest Interstate redistribution 
reflects attempts to take account of differences m state fiscal needs and 
capacities and there is evidence that greater weight should be given m 
many programs to these dilferenccs The problem of cquHablc treatment 
of different states in grant in aid programs remains even thoiigb equaliza 
lion of fiscal needs and resources may not be a major jwhey objective 
Redistribution by state reflects only one aspect of these programs For 
some programs redistribution within stales is much more important than 
redistribution among states Public assistance programs are tlcsigned to 
redistribute income from the haves to the Invenois Urban renewal 
and public housing projects serve to redistribute income from suburbs 
with high fiscal capacity to core cities with low fiscal capacity In these 
cases financing through the federal tax system provides a more cffectue 
redistribution than financing at the state and local levels 

Finally these programs cannot be evaluated by a consideration of re- 
distributive effects alone Their incentive effects their impact on state’ 
local finances and their general objectives must also be considered 


7 New Took fo7 Hmmug and Comminnty 
Development* 


The Housing Act of 1%1 greatly increased the scope and effective 
ness of the Federal Government g program of aids to housing and com 
raunity development 

Existing programs designed for conditions of earlier days have been up 
dated and in some cases expanded to acconi with present needs Gaps have 
been filled with new measures diretted toward needs and market areas not 
previously covered The old ami the new have been blended into a com 
prehensive up to-date program supporting the national goal set by Ckjn 
gress in 1919 of a decent home and a suitable living environment for 
every American family 


Uouang and Home Fmance Agency (Wash Bgton D C 1961) 
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The program recognizes that accomplishments in housing and com- 
munity development must depend on local initiative and responsibility. 
On the principle of help to those who help themselves, it offers a wide 
variety of aids to individuals and communities that are ready to put their 
otvn resources to rvork in solving their problems. 

What has been done with the Federal assistance available in past years 
gives some indication of the accomplishments possible under the revised 
and enlarged program now authorized. Benefits of the aid programs ad- 
ministered by the Housing and Home Finance Agency, the arm of the 
Federal Government most concerned with housing and urban affairs, 
have reached into virtually every' community of the country. 

HOME FINANCE 

By the end of 1960, more than 5.8 million homes had been financed 
with mortgages insured by the Federal Housing Administration, and FHA 
insurance had been used in providing almost 900,000 dwellings in multi- 
family developments. More than 24 million property improvement loans 
had been insured by FHA. 

The Housing Act of 1961 not only continues and liberalizes basic FHA 
programs — it gives the Federal Housing Administration responsibility for 
pioneering attacks on such persistent problems as the deterioration of out- 
existing housing supply and the chronic shortage of housing for families 
of moderate income. Through these new directions, the Act brings the 
tested techniques of FHA insurance programs into full participation in 
the over-all effort to supply good housing for all and to set cities on tlie 
course of sound future development. The new responsibilities of the FHA 
tvill be described in more detail later. Its basic mortgage insurance au- 
thorization is continued for the next four years without limit as to 
amount. The Act lowers do^vnpayment requirements, raises maximum 
mortgage amounts, and increases maximum maturities from 30 to 35 
years. Also, its rental housing program is broadened by making indi viduals 
or groups of individuals and partnerships eligible to borrow or.. FHA- 
insured mortgages. 


LOW RENT PUBLIC HOUSING 

By the end of 1960, approximately 1,400 communities had received aid 
from the Public Housing Administration on 3,351 low rent public housing 
projects which would provide homes for nearly 600,000 lotv-income fam- 
ilies. Some 115,000 were still in planning or construction stages. 

An additional 100,000 dwelling units are authorized by the Housing 
Act of 1961, the largest single authorization for the program since 1949. 
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With this help communities can go on sMtli the 30b of rchoiiiing ihcir 
low income hmihes 1 oral luihomics are given s]iccial help m hoiinng 
cUlerly persons through higher fcderiJ annual comrihuuofu lor that 
purpose Greater local tliscretioii m veiling rtlmMuuns *u 1 miiniiril 
occiipanc) policies is provnlctl for also Am! loril igtmiev {nihlic or 
private, can now receive grants from the Housing Vlmmisirator lor 
development and demonstration of improvctl means of providing housing 
for low income persons 


WRn\N RFNEW \L 

Federal grants totaling about SI 0 billion b> the end of IDGO Ind liccn 
reserved by the Urban Renewal Vdminisiiaiion to assist in meeting the 
costs of 870 slum clearance and urban renewal projects in 475 diflcrcni 
communities 

Tlie 19GI Act authorues an additional $2 billion m capital grant funds 
and mates it available until usett It raises the Federal sinre of tirbnn 
renewal costs from two thirds to three fourths for smaller communities— 
those having a populationof 50 000 or less <150000 or Jess m ccnitoniicallj 
distressed areas) ]i raises from 20 percent to SO percent jhc proportion of 
Federal grant funds that can be ui^ for nonresidential projects Tints the 
new Act permits communities lo jirocecvl with their slum clearance and 
redevelopment programs with greater contimuiy and a broader choice of 
methods Business firms displaced by urban renew al attiv itics also benent 
from greater Federal assistance The dollar limit on Kderal relocation 
payments to sucli firms is removed and they are made eligible for Small 
Business Admimstratian loans on special terms 

URB\N PLANNING 

Nearly 1 500 small localities in 39 States were bencfitting at the close 
of I960 from URA grants for comprehensue urban planning In addition 
assistance had been given to 112 metrojxihtan and rC3,ional planning 
agencies in 34 States including those having jurisdiction across State 
lines and to 10 States for Statewide planning There were m all 493 
approved projects most of which involved planning for areas includin'’ 
several localities 

The 19G1 Act raises the Federal share of urban planning costs from 
one half to two thirds and increases the grant authorization from $20 
million to $75 million— more planning is made possible per local dollar 
expended 
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COLLEGE HOUSING 

By the end of 1960, the Community Facilities Administration had 
approved more than 1,200 loans totalling nearly §1.2 billion to help 
colleges finance construction of badly needed student and faculty housing. 
Also aided in this program, and included in these totals, are hospitals 
needing housing for student nurses and medical interns. More than 
200,000 accommodations had been completed, and over 43,000 were under 
construction. 

The revolving fund from tvhich these loans are made is authorized by 
tlie 1961 Act to be increased by §300 million in July of each of the four 
years from 1961 to 1964. This §1,200 million increase will bring the total 
fund to §2 % billion. The Act also approves loans to nonprofit corpora- 
tions which provide housing for more than one educational institution. 
With the availability of Federal loan funds over the next few years made 
sure, colleges can make longer-range plans for adding acutely needed 
housing. 


COMMUNITY FACILITIES 

By the end of 1960, loans from the Community Facilities Administration 
totalling almost §90 million had helped finance construction of 297 public 
facilities projects in 46 States, and 1,626 public works planning projects 
had been made possible by CFA advances totalling more than §37 million. 

The 1961 Act more than quadruples the authorization for public facili- 
ties construction loans, raising the revolving fund from §150 million to 
§650 million, and concentrates the program on smaller communities. 
Eliminating States as eligible borrowers, it channels all aid to munici- 
palities and other political subdivisions and such State instrumentalities 
as rvater and setver districts. Loans are restricted to smaller communities 
— those having a population of less than 50,000, or less than 150,000 if 
located in an economically distressed area. The planning advance au- 
thorization is increased by §10 million, bringing the total to §58 million. 

HOUSING FOR THE ELDERLY 

Housing for elderly persons has been aided for several years through a 
special form of FHA mortgage insurance and through direct loans by the 
Community Facilities Administration, in addition to housing provided for 
low-income elderly persons in the public housing program. As of the end 
of 1960, financial assistance had been approved for 10,200 dwelling units 
through the mortgage insurance program and for 285 through the direct 
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loan program ProMsions had been made tor 25 200 units in low rent 
public housing 

The 1961 Act increases ihe authonzaiion for the direct loan program 
from $50 million to $125 million raises the maximum loan amount from 
98 percent to 100 percent of deselopment cost and mahes public agencies 
and consumer cooperates as well as other nonprofit sponsors eligible 
as borrowers The new Act also dianges the method of calculating the 
maximum amount of an FHA insured mortgage cosering housing for the 
elderly permuting insurance of larger amounts for projects with more 
rooms per unit 


THE NEW PROGRAMS 

The Housing Act of 1961 has auihonred new programs in which 
Federal aid is made asailaWe for the first time m several important areas 
of need m addition to overhauling and up-dating the basic housing and 
community development programs vvuh which most people are familiar 
Because these programs represent new and potentially very useful re 
sources for individuals and comiDuniiies in meeimg some of the most 
pressing problems of our day they are eacli described here in more detail 
One new program for example males possible the first broad-scale 
attach on the deterioration of existing housing one of the Nation s most 
important resources 

Another permits the Government to give effective aid in the provision 
of housing for families of moderate income — a field which has never 
before received major attention 

The conservation of permanent open space in areas of rapid urbaniza 
lion IS another problem for which aid is provided for the first time 
And urban areas can now receive in limned amount special assurance 
in solving the increasingly acme p-oblems of mass transportation that 
many of them face 


REHABILITATION LOANS 

As a result of the 1961 Act the FHA can now insure loans for home 
improvements up to $10 000 with maturities up to 20 years or three 
quarters of the remaining economic life of the property whichever is the 
lesser The interesi rate will be as determined by the FHA Commissioner 
but may not exceed 6 percent 

These loans are genetally available lor buildings containing from one 
to four family units mtilufamily structures are eligible only if they are 
located in urban renewal project areas 
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Improvements of structures less than 10 years old must involve major 
structural changes or correct defects which ivere not knotvn at the time of 
completion of the structure or were caused by fire, flood or other casualty. 

These loans must be adequately secured either by mortgages or by other 
types of security as required in each case. TVliere there is indebtedness 
outstanding against the property, the total debt, including the improve- 
ment loan, may not exceed the amount of a mortgage that could be 
insured by the FHA. 


MIDDLE INCOME HOUSING 

There has long been a pent-up demand for good housing among 
families of moderate income — income too high for low rent public hous- 
ing, too low for decent housing on die private market. Only when dis- 
lodged from their homes by urban renewal or other public improvement 
activities could families in this group obtain special housing assistance. 
The Housing Act of 1961 attacks this problem by making the “Section 
221” FHA mortgage insurance program for displaced families available 
on more liberal terms and broadening it to apply to moderate-income 
families generally. 

SALES HOUSING. In die new program, for a two-year period, mortgage 
insurance for sales housing is made generally available on liberal terms 
for existing, newly constructed, or rehabilitated single-family divellings in 
amounts ranging from S9,000 to §11,000. The downpayment, including 
closing costs, may be as little as 3 percent of acquisition cost. The tenn of 
the mortgage for a neiv or rehabilitated home may be as much as 35 years, 
and can be e.xtended to 40 years if the FHA Commissioner determines 
that die purchaser can pay the monthly charges on a 40-year loan, but 
could not do so under a 35-year plan. The tenn is limited to 30 years for 
existing housing. 

For displaced families, the downpayment, including closing costs, need 
be no more than S200, and the mortgage maturity can be 40 years. 

RENTAL HOUSING. To help provide rental-type housing for moderate in- 
come families, the 1961 Act audiorizes the FHA for a four-year period to 
insure loiv-interest-rate, 100 percent mortgages financing neiv or rehabili- 
tated multifamily projects. Eligible borrowers are nonprofit organizations, 
limited-dhidend corporations, cooperatives, and local public bodies. 

The interest rate may be prescribed by the FHA Commissioner at a 
level beloiv the market, but not lower than the average yield of all out- 
standing marketable obligations of the United States, currently 3'/^ 
percent. The maximum maturity also is fixed by the FHA Commissioner. 
The usual FHA insurance premium may be reduced or ^raived if neces- 
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sary to assure sufficiently low rentals Mortgage amounis ^viU %ary ac 
cording to the average number of rooms per dwelling unit and costs in 
different areas 

To assure capital for the prognm the Federal National Mortgage 
Association is auihon/ed to use its special assistance funds for purchase 
of the below rnarVet rental housing mortgages 

CONSERVATION OF OPEN SPACE LAND 

The Housing A t 1961 puts into the hands of localities a weapon to 
use in fighting one of the wotsi consequences of uncontrolled urban 
sprawl — the disappearance of open space In areas where comprehensive 
planning is earned on local public bodies may now receive grants from 
the Housing and Home Finance Agency to defray pan of the cost of 
acquiring title to or controlling rights in permanent open space land that 
IS important to execution ol an area plan Such open space reservations 
may be important not only as parks and recreation areas but also as water 
sheds needing conservation as protection against Hoods or water pollu 
tion or to provide access for city dwellers to undisturbed natural areas 
An authonration of $50 million in grants is made for this new program 
Grants may not exceed 20 percent of costs except in cases of public bodies 
with broad area responsibilities when they may be tor as much as 30 
percent In extending this aid the Housing Administrator is required to 
take action to assure that the local governing bodies are using existing 
public lands and other means that they have to preserve a maximum of 
open space land with a minimum of cost 

URBAN MASS TRANSFORTATION 

For urban areas where problems of mass transportation are a matter 
of concern the Housing Act of 1961 makes three provisions — for planning 
assistance demonstration grants and transportation facility loans on a 
limited or pilot basis 

Comprehensive planning for mass transportation is expressly made 
eligible for grants under HHFAs program of urban planning assistance 
For this kind of planning agenaes appropriately chosen for the work 
involved as well as official planning agencies may be aided with grants 

Grants may now also be made to local public agencies for demonstra 
unn. fkesjjjpA'I \o liie improvement ol mass trans 

portation or to the reduction of mass transportation needs These grants 
which come from the funds authorized for urban renewal projects may 
not exceed two thirds of project costs and may not be used for major 
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capital improvements. They are limited to an aggregate amount of S25 
million. 

Loans may be made to public bodies or agencies to finance the 
acquisition, construction and improvement of transportation facilities 
and equipment, if (1) there is being developed for the urban or metro- 
politan area a program for a comprehensive mass transportation system, 
and (2) the proposed facilities can reasonably be expected to be required 
for such a system. The Act earmarks for this purpose S50 million of the 
funds authorized in the Agency’s program of public facility loans. 



4 

INTERSTATE 

RELATIONS 


Inherent m a federal system is the problem of inter 
state relations Since a vast residium of pouer is reserved to the 
states under a federal system a lack of uniformity in govern 
mental policies betiseen the states naturally results This lack of 
uniformity causes no problems in some fields but does create 
serious problems in other fields 

Businessmen operating across state lines encounter serious 
problems as Professor Walter F Scheffer a member of the De 
partment of Government at the University of Oklahoma points 
out in his article that examines reciprocity m the taxation of 
interstate trucks Professor Scheffer concludes that bilateral rec 
iprocity agreements have not produced equity for all parties 
concerned and calls for interstate cooperative action by states to 
adopt an m lieu mileage ux. 

The interstate compact entered into by two or more states has 
been used with increasing frequency since 1900 and has proved 
to be a valuable method of solving common problems The am 
cle by professors Frederick L Zimmermann of Hunter College 
and Mitchell Wendell of American International College staff 
members of the New York State Joint Legislative Committee on 
Interstate Cooperation makes the interesting suggestion that 
local gov ernments acting as agents of the state be allowed to nego 
tiate and administer agreements across state lines to solve com 
mon problems The importance of this suggestion is apparent 
6? 
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tvhen one considers the fact that ten of the t^venty-five largest 
metropolitan areas encompass more than one state. 

Interstate disputes are relatively frequent but usually not of a 
serious character. The most serious interstate dispute during the 
past few years has revolved around the distribution of the 'ivaters 
of the Colorado River. The importance of rvater cannot be un- 
derstated in any part of the country, but its importance in the 
arid Southrvest can be measured in terms of life and death; the 
future development of much of this area is dependent upon an 
adequate supply of water. Norman C. Miller, Jr., a staff reporter 
of the Wall Street Journal, presents a chronicle of the ten-year- 
old dispute between Arizona and California over the division of 
the water of the Colorado River. On June 3, 1963, the United 
States Supreme Court in general supported the claims of Arizona 
under conditions of normal river floiv, but ruled that the Secre- 
iai 7 of the Interior has complete power to allocate the water of 
the Colorado River tvhen the flow drops belotv normal. 
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IVdllerF Schemer 

8. Reap! oat) in the Taxation of hiteistatr Tnich* 


Tavujon of heav) molar lehitto aerating in interstate commerce 
creates a complex problem E\cr\ state employs the theory of the highivay 
mer tat such as the gasoline tax in Us attempt to maV^e those i*ho use the 
highnavt bear the principal burtleil of constniciion anti maintenance 
Each slate hotseser determines for itself the kind anti amount of tax 
assessed its highvay users Consequent!) considerable sanations exist 
among the many states 

The interstate differences m highwa) user taxes and regulatory poliacs 
create trade barriers and cause cons'dcraWe loss of resenue to some states 
If a state taxes highway use uuhoui considering the relatisc tax burdens 
in various stares it can cause inequities lot mterstrtc operators of heavy 
motor vehicles It is essential therefore that ihe states reconsider the 
problem of existing reciprocity agicements vhich are intended to provide 
relief to resident interstate truck operators from certain out-of-state high 
v.ay user taxes 

Interstate tax reciprocity nas ongmalK basctl on a rather simple con 
cepi The Cornmittce on Highway Lve Taxes of the National Assoaalion 
of Tax Administrators stated it in the folloning manner 

It was felt that the imposition of reruin taxes upon the same vehicle by 
more than one state created trade bamerv when tnuluple-uaie taxation of 
the equipment and service reaches ihe level where the cost » unreasonable 
when compared v»iih the taxes on the same service wherein no state bound 
anes are aossed s 

In art effort to overcome multiple taxation of heavy vehicles operating 
in interstate commerce a system of bilateral veciprocity agreements are 
worked out At first there was no great problem involved because existing 
tntencate travel was negligible in terms of both Kips and cargo weights 
By the earl) J920s however the states already were faced with the prob 
lem of taxing interstate transporu while seeking relief tor the resident 
interstate iruckers Even then it was not always easy to obtain agreement 
among the few states involved Early atterapu to arrive at utiiEorm 
legislation affecting the licensing of motor trucks and buses among the 


• From AaHonai Tax Jotima/ Man* I»rf pp 7S-«3 Repnmed with twrimssion 
of puhlvihCT ' 
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several states tvere generally to no great avail. Reciprocity agreements 
were, easier to achieve, but, at most, they often proved to be temporary 
truce agreements in the truck-tax Avars Avhich have characterized the rela- 
tions between states over the past thirty years. 


FACTORS AFFECTING RECIPROCAL ARRANGEMENTS 
AMONG THE STATES 

Provided all factors inA’oh'ed arc equal, the practice among the states 
of entering into reciprocity agreements on truck taxes is an appropriate 
means for removing barriers on interstate commerce and giving relief to 
some truckers. In actual practice this is not the case. Eacli state is free to 
establish its oAsm tax polic)’, regulator)’ measures, and enforcement pro- 
cedures. These factors are A'cr)' important in the making of successful 
agreements. 

The National Association of Tax Administrators offers some examples 
Avhidv disclose catain salient facts that make many of the present rec- 
iprocity agreements untenable. A fcAV of these instances are contained in 
the folloAving: 

... an operator may decide to register all of his trucks in State A (and he 
Avould probably do so if A’s taxes Avere loAver than B’s), even though he used 
B’s higliw.nys more extensively tlian A’s. Bridge states may be greatly disad- 
vantaged. 

Reciprocity may also be unfair to trucks Avithin a state. For example, the 
truck traveling in two states may use State A’s hightvays 25,000 miles a year. 
A truck of the same type Avhicli never leaves State A may travel only 10,000 
miles. Under a reciprocal arrangement die interstate truck may pay nothing to 
A; even if fees are apportioned betAveen A and B, tlie interstate truck Avill 
pay less to A dian the intrastate truck although it uses the higliAvays more. 

. . . another example: 

a. State A has high annual Avciglu taxes but no motor carrier taxes. 

b. State B has Ioav Aveight t.axes and also a mileage tax. 

c. State C has no Aveight taxes at all but has a mileage tax. 

Under Avhat circumstances should reciprocity be granted? Usually only the 
annual taxes are considered. The results are likely to be inconsistent. For ex- 
ample, A may collect as muclt from the as’erage truck under its Aveight tax as 
B collects from its combined Aveight and mileage t.axes. But B grants reciproc- 
ity on its Aveight tax so A gives B’s trucks exemption from its Aveight taxes, 
even though B continues to collect mileage taxes from A’s trucks. On the odier 
hand, C has no annual tax to Avais-e so A Avidiholds reciprocity. C’s trucks are 
taxed in A Avhile B’s are exempt aldiough B may be collecting as mucli from 
A’s trucks as C is.^ . . . 


2 Ibid., pp. 22-23. 
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INTERSTATE CO OPERATH £ ACTION ilS 
I SOLUTION TO RLCIPROCin 
It 1 % undeniable that the %t ittv are (aced tMtli a dilemma M here full 
reciprocity u realized those states which impose the higher xehide fees 
must gi\e up the revenues whith would be collected if out-nl state trucks 
were required to pay their share ol the highwav as do resident trucks On 
the other hand when a slate withholds rcciprociiy it imixwcs an inerjui 
table burden on its domiciled vehicles ojicrating m interstate commerce 
because they arc inevitably (orcctl to pas double or triple taxes depending 
upon the number of stales in which they travel Some form of inequity 
appears inevitable under independent stale action regardless of the efforts 
made to mitigate the burdens on the affected interests Basically it is 
sound policy for a state to require all vsho use its (acilities to pay accord 
ing to the extent of that use Therein rests the justification for the state to 
require nonresident payment of vehicle taxes No foreign operator should 
have free use of the roads But to tax such an operator doubly is not 
justified vshen the use which he makes of a state s highways is not double 
that of another whose operation is intrastate only 

It IS unlikely that the states in the foreseeable fuiiire will relinquish 
their power of taxation of interstate motor vehicles From a practical 
standpoint therefore u is advisable to try to devise a new method of 
taxation whidi w ill allow the states to continue their tax programs but to 
adapt them to an equitable arrangement whereby both the state and the 
truck operators receive fair treitmcnt \ plan of this naiure was suggcstetl 
m 1914 by the Board of Investigation and Research which was csiabhshctl 
by Congress m 1910 to study transportation * More recently the plan has 
received support from the National Association of Tax Administrators* 
and the Council ofSiaie Govemmcnis * These two organirattons examinctl 
the workability of the original proposal and have prepared model legisla 
tion to implement the basic concept of the plan 


PROPOSED TA\ LEGISLATION 

The model legislation proposes that the slates adopt an in lieu mile 
age tax to apply to certain weiglit groups of interstate trucks This tax 


tnientaif Commerce Senate Doc' No 81 
9th Cong 1st Kss. (Washington Cmemmeiit Pnning OITcc i!MW pp J5 “6 
* Nauonal Assooauon of T« Adm n stratora, ToxoUon ol Inlentate Hiehuay 
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is designed to take the place of all otlier highway-user taxes, including 
gasoline taxes, registration fees, ton-mile or rreight-mile taxes, and any 
otlier user tax imposed by tlie state and applicable to the particular vehicle 
■within an established rveight categor)'. The intent is to calculate the 
“in-lieu-mileage” tax so that it is equivalent to the combined user taxes 
imposed on the intrastate operation of any particular truck classification. 
In other trords, the plan contemplates the computation of a per-mile tax 
burden as though the entire operation of the vehicle was carried on 
■within the state.® 

After the state legislature establishes the various truck categories for 
mileage tax purposes, it trould then fix a fair tax rate for each categon'. 
Operators of heatqf interstate vehicles would be required to register tliem 
in their state of domicile in order to secure a license plate, preferably ■\vith 
an interstate designation. The license plate fee should be nominal to 
cover only the administrative costs. It would not be subject to annual 
renetvals since its only use is to identify the trucker’s acceptance of the 
plan and method of paying for road use. The operator ■^s^ould be free to 
travel in any other state adopting the plan. Payment of the mileage tax 
would be made periodically to the various states in ■which the truck trav- 
eled, according to the number of miles traveled in the state times tlie 
state rate per mile of operation for the specific vehicle. 

The following example illustrates die manner in ivhidi the plan is 
intended to function. In 1950, state A’s user taxes and fees assessed a three 
axle, tractor-semitrailer combination weighing 40,000 pounds gross and 
used as a for-hire contract truck a total of 51,190. Assuming this type 
vehicle travels an average of 45,000 miles per year, a mileage figure 
arrived at by the Bureau of Public Roads,' it ■\rould pay a tax equivalent 
to 2.64 cents per mile for all of its intrastate operations. Another truck 
with the identical characteristics to those of the first one is also registered 
in state A, but this second truck carries on interstate operations to the 
extent that only 15,000 of the 45,000 miles traveled are within the state’s 
boundaries. A third truck, registered in a foreign state but bearing the 
same characteristics, also operates only 15,000 miles annually in State A. 
The taxes paid by each of the trucks would be accordingly: The first 
truck ■\vould, of course, pay 51,190 to State A; the second truck would pay 
2.64 cents times 15,000 or about 5396; the third truck ^vould pay the same 
amount to State A as the second truck because it traveled die same 
distance over die state’s highivays. State A’s trucks ivould pay mileage fees 


® Council of State Governments, op. cit., p. 4. 

" E. M. Cope, “State Road-User and Personal Property Taxes on Selected Motor 
Vehicles,” Public Roads, T'ol. 26, No. 2, June, 1950. 
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to other states accorclinff to the extent of thcjr ira'cJ in i)io5c states* 
If the suggested interstate htglisvi^ user tax ssent into effect the rate 
per mile of opention would sirv and sofnenmes considerably, among 
the different states i lopiini, thi phn \ssuming that the schicles m the 
different classes trasel ilxmt the same mileage in the sarious states one 
can arnie at the riti per milt iiv all the states* If ^ single unit truck 
weighing 18 jOO )>o inds gross and traveling 25000 miles i year is used as 
an example the i iie p*T mile bsseil on the total taxes imposed ssould be 
equal to the follow mg in the states indicitctl (See Table 1) 

In each state there would be a deduction from the total mileage tax in 
an amount equal to the motor fuel tax paid by the o}>entor because that 
IS included ssithin the calculated mileage tax Furthermore the proposes! 
plan provides for Iwnlcr /one traffic resulting from residence near state 
borders special trips in interstate commerce made by otherwise intrastate 
operators md other clinfvmg items 
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The proposed highwayuser tax however is not free from defects In 
the first place there vvill inevitably be difficulties m administration It 
assumes a degree of honesty among the units taxed which may not be 
present in fact The total mileages tnieled could be falsified so that the 
operator pays for the principal luileage in states waih the lowest tax rate 
per mile This is a problem for the high rate states to check A state whose 
taxes are considerably higher than those in neighboring states is sus 
ceptible to discrimination by those seeking to violate the intent of the 
proposed act 


» For other examples refer to Counol of State Governments oh nt i 
National Association of Tax Admtnistmon o^ p 26 ' 
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In actual application it is doubtful that all states uoukl agree to adopt 
this plan even within a general region. The proposed legislation provides 
for this contingenc)' by allowing for reciprocal agreements with the non- 
conforming state, permitting, thereby, tax relief for the trucks of that 
state operating in conforming slates, and vice versa. There are inherent, 
however, in this substitute reciprocity plan many of the difficulties present 
under the current arrangements. At some ])oint it seems, though, that one 
is justified in assuming, where a reasonable plan is proposed, that the 
states will tr)’ to resolve these difficulties in good faith and that they will 
arrive at an agreement whicli is mutually satisfactors-. None of the pro- 
posals regarding reciprocity is beyond criticism in respect to weaknesses, 
but some are more vulnerable than others and rely more upon rational 
application. The interstate highway-use tax is suggested as the least vul- 
nerable under the method of attack — that is, co-operative interstate 
action.!® 


FEDERAL SOLUTION TO THE PROBLEM OF RECIPROCITY 

The states must find an answer to their problem of taxing interstate 
tmeks or the federal government may be urged to remove the obstruction 
to interstate commerce which the different state tax programs now impose. 
Proposals for federal intervention have received little or no real support, 
probably because of die recognized difficulties inherent in their solutions 
of the problem. 

It is definitely established that the states have authority to tax non- 
resident interstate trucks. !* It is suggested, houever, diat the states might 
agree to abandon this field of taxation by ‘‘the imposition of a federal 
tax distributed to the States on condition that the latter confine their 
direct taxation of motor vehicles to diose of resident operators.”!- The 
difficulties which are likely to arise under federal solution are readily 
admitted by its proponents. It is believed that this solution would be 
cumbersome and difiicult to implement, and that it would fail to remove 


See Bureau of Agricultural Economics, Interstate Trade Barriers to Truck Trans- 
portation, pp. 11-13, for some other recent regional approaches. 

Hendrick v. Maryland, 235 U. S. 610 (1915): Kane v. New Jersey, 2-12 U. S. 160 
(1916); Clark v. Poor, 274 U. S. 554 (1927); Clark v. Paul Gray Inc., 306 U. S. 583 
(1938): Capital Greyhound Lines v. Brice, 70 S. Ct. 806 (1950). 

^ U. S. Congress, Senate, Federal, Slate, and Local Government Fiscal Relations, 
Sen. Doc. 69, 78th Cong., 1st sess., in pursuance to S. Res. 160, (tVashington; Govern- 
ment Printing Office, 1943), p. 266. 
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ilJ the jnequities present m mteninte movement On the other hamh if 
some action or threat of action Is not taken at the feilcral Icicl the 
inuliiple tax hunlens on irncrsntc cotamcrcc arc Jikd) lo increase, at 
least sporadically Interstate commerce should not be subsuluctl, nor 
should It be burdened besornl its sliare 

Any federal atiemjit at taxation of inicrsiaie \chiclcs requires that a 
method of distribution or sharing be instituted sshich approximates 
close!) the returns the indisidual states realire under present taxing 
arrangements This is essential for practical reasons The states must meet 
the condition peculiar to their areas which incJiide siicJi facton as 
topography sod and weather conditions as the) aflccl the highways 
economic ability or wealth and miles of roitls. These factors are inipor 
tanl to the snie in establishing ns osvn rate of nxaiion If the clistribiilion 
of a fcdenilly<Qllectcd tax imposed in place of the stiic tax is made 
without comideratioji of the alxiscmcniioned hciors the states may be 
subject to unnecessary fimnctal loss Flic problems apparent m a federal 
scheme of this nature appear to merit the conclusion drawn by Trofesior 
Maxwell when he suncyed the possibility of a fevlcrans<ollectcd anti 
shared gasoline tax as a substitute for state gasoline taxes lie said 

The fairest plan that the tnmd of man could tirsise would not, more* 
oser remote the practio! diffculiy which arises Irom the tan that all the 
states must be treated aide when they arc not aide in their present depend 
ence upon taxation of motor fuel 

Professor Maxwell $ conclusion was cited wiih emphasis m the congres 
sional study on iniergosemmcntal fiscal relations The complexities of 
implementing a federal taxation scheme as considered in the abose 
mentioned studies may rule out a federally<oHecteil gasoline tax plan as 
these studies conceited of such a tax It docs not howeser predude the 
possibility of a different approach in the use of a federally-collectetl 
gasoline tax designed lo replace swie taxes 

A federal program retjuires that there be first a definition of sshat is 
to be included as interstate operations subject to federal taxation Only 
vehicles over x specified sire and weight classification making more than 
a limited number of trips out of their stale of domicile should for 
instance be subject to the federal law After the tnick categories are 
established the problem is the Uxation of Uie various classes It appears 
logical tliat the entire ux program tould be based upon a federal gasoline 
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tax, provided that the inequities inherent in this type of tax when used 
alone can be overcome. This seems possible in light of information and 
studies made in recent years on such items as: 

1. Mileage traveled by certain weight trucks. 

2. Total user taxes paid in the various states by trucks in the different 
weight and mileage categories. 

3. The amount of user ta.xes paid per mile of operation.^® 

If a federal gasoline tax was imposed on various established categories 
of interstate operators according to a graduated scale based on their 
operations as detennined, it would result in a reasonably equitable assess- 
ment for road use on all types of interstate commercial travel. For 
example, if it is found tliat tlie 18,500 pound gross weight single-unit 
truck travels approximately 25,000 miles annually, the rate of taxes per 
mile of opei'ation can be determined for eacli state in the Union and the 
District of Columbia. The amount of taxes to be paid to eacli state by 
this type vehicle can be determined by multiplying the total miles of 
travel made by all vehicles within this category’ by the user-tax rate per 
mile in eacli state. The total sum received from this truck category by the 
49 taxing units could then be used to determine how much federal gaso- 
line tax is required to bring into die federal treasury an equivalent to the 
sum now accruing to the states from this source. This federal gasoline 
tax would not be paid at die time of purchase, but rather at a later 
reporting date. The interstate operator would continue to pay existing 
state gasoline taxes and later ivould receive a refund because the federal 
tax is to replace all other user taxes. 

To carry the example further, the amount of gasoline tax accruing 
to the federal government from the above truck category ivould be deter- 
mined by dividing the distance traveled by trucks of this size by their 
average mileage per gallon of gasoline. For instance, if 6.5 miles ivas 
averaged on a gallon of gasoline and the truck traveled 20,000 miles in a 
year, it ivould have consumed approximately 3,077 gallons of fuel. The 
federal tax per gallon, especially arrived at for this truck categor)% times 
the consumption -would be die tax payment required. If the federal 
tax is 10 cents per gallon of gasoline, the tax owed in this example is 
about §308. 

The same factors and determination would be required for each size 
truck. A simplification in arriving at categories could be accomplished by 
agreements -with manufacturers or, if that failed, by a period of arbitrary 


See footnote 7. 

See table above as an example in which the rate of taxes per mile of travel 
for one truck classification has been determined for a number of states. 
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classification of trucks As time passed more accurate and detailed m 
formation on operations and implememaiion of policy procedures in 
interstate commerce probably svould provide a basis for ironing out in 
equities resulting from an initial lack of scientific information 

Each interstate operator would be requiretl to keep a record of his 
operations in each state There would be little incentive to talsif) the 
extent of travel in each stale because the federal tax would be the same 
regardless of where the miles were traveled 

After the federal government receives the periodic reports and payment 
of taxes from the interstate operators it must pros ide for the distribution 
of funds to the states on a basis whereby each stale will receive approxi 
mately the same amount as under present taxing arrangements Tins can 
be accomplishetl by tabulating the total mileage of interstate truck 
operations carried on in every state in each of the categories established 
This mileage times the user tax rate per mile of travel iraposeil in eacli 
state for each classification of trucks will determine the share the respec 
live states will receive 

A hypothetical example of the proposed distribution formula follows 
Interstate truck operations in the 18 SOO pounds gross weight classification 
reports a total of 5000 000 miles of travel (or a three-month period m 
State A The rate per mile under the stale tax program for this type of 
operation is 2 1 cents To amve at the suie share from the interstate 
operation multiply 021 times 5000000 which equaU $105000 received 
by the state for one fourth of a year from one class of truck operation It 
would cost the federal government no revenue other than nominal ad 
ramistratne costs because the graduated tax on gasoline would be 
calculated for each class of interstate vehicle so that the total collection 
by the federal government would equal the many unit<ollections formerly 
made All interstate trucks would pay a uniform tax to the federal 
government according to their classification but two states having an 
equal interstate mileage credit would not necejsanjy receive an equal 
share of the federal distribution because o( their different user tax rates 
per mile of travel 

In spite of the obstacles inherent in this proposal u seems to offer as 
much chance for implementation as the proposal requinng interstate 
co-operation It is natural that the slates should prefer an interstate co- 
operative proposal rather than an extension of federal participation If 
the states fail however to solve their problem m a co-operative spirit 
some form of federal action along the lines suggested appears justified 
The record of state cooperation is replete with a willingness to take 
joint action through compacts uniform legislation conferences and the 
like on many subjects of mutual concern among the states There is 
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ho^vever, as Professor Graves points out, an absence of co-operative agree- 
ments on cuiTent controversial issues.*® And the problem of truck tax 
reciprocity stands prominently among tliese issues. 


Frederick L. Ziimnermann and Mitchell Wendell 

9. Bridging State Lines'^ 


Increasing attention must be given to the handicaps imposed on local 
government in the modern era by geographical limits. "Ways must be found 
to bridge tliese boundaries. Methods of adaptation and integration are 
furdier complicated for communities along state boundaries. This prob- 
lem of local government and state lines has attracted mudi consideration 
in its most spectacular manifestation, the major interstate metropolitan 
area. Some of the need for integration, hoivever, applies, if on a lesser 
scale, to all local governments in state boundary' areas. 

The most far-reaching developments in the integration of multistate 
metropolitan areas have been the creation for particular regional pur- 
poses of joint state administrative bodies established by interstate com- 
pact. But the use of the compact to meet some of the problems of these 
areas has grown slowly since its first appearance in the Port of New York 
Authority. Moreover, a number of new applications have occurred in the 
same New York region, with creation of the Interstate Sanitation Commis- 
sion in 1935, the Intei-state Palisades Park Commission in 1936 and the 
Waterfront Commission in 1953. 

Except for a limited early use in the Kansas City region, compacts 
have been employed in only two otlier major interstate metropolitan dis- 
tricts witli the Missouri-Illinois creation in 1949 of the Bi-state Develop- 
ment Agency for the St. Louis area and the Pennsylvania-Nerr Jersey 
establishment of die Philadelphia Port Authority and a broadened Dela- 
ware Bridge Commission in 1951. 

The serious problem of the metropolitan area is the more critical 
because of die number and importance of our boundary cities. Of the 25 
largest metropolitan districts, ten at least can be classified as in the boun- 
dary’ category: Neiv York, Chicago, Philadelphia, St. Louis, lYasliington, 
Cincinnati, Kansas City, Providence, Portland (Oregon) and Louisinlle. 


AV. Brooke Graves, American Stale Government, (Boston: D. C. Heath and Co., 
1953), p. 840. 

• From Natio7ial Municipal Review. Febmar)- 1937, pp. 71-76. Reprinted with per- 
mission of publisher. 
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De roit and Buffilo are on the miemiuonal boundary line The problem 
IS not limited to such giants The Commission on Inicrgovemraental 
Relations reports that of the 170 standard metropolitan areas 23 extend 
across s ate boundaries and 28 others extend to a state line Fort) three 
million penons — one out of cseiy four — Itse in areas that are now or may 
soon become interstate Tlicre are also innumerable smaller urban 
communities that straddle state lines or if the growth of the country 
continues bid fair to do so 

Methods of effecting integration across state lines at least for some 
functions must be developed It seems increasingly evident that informal 
methods alone will not suffice and that more formal devices must be used 
to assure the necessary permanence and provide a sound legal basis for 
joint agencies and arrangements 

At least one such interstate community has sought integration of those 
functions that should be performed on an area wide basis and that prob- 
ably would have been undertaVen in unified fashion if it had not been for 
the intervention of a state line At least since 1920 the chanen of Bristol 
Virginia and Bristol Tennessee hate provitlet! for the making of agree 
ments for the operation and performance of certain services on a co- 
operative basis 

Both cities operate under special charters embodied in the statutes 
of their respective states Inconsequence the presently operative sewage 
disposal agreement is really an interstate compact entered into by the 
cities pursuant to authority delegntcd to them by state statute It also can 
be said that for the same reason any other agreements that these two 
mumcipahties may conclude on the basis of relatively broad permission 
contained in provisions of their chatters also will be compactual in 
character 

^\hile the need may not be as great as in more densely settled com 
muniues interstate arrangements between local jurisdictions can be use- 
ful also in rural areas For example ^Xisconsin and Virginia authorize 
interstate library agreements enabling communities along their respective 
boundaries to cooperate with communities in neighboring states m the 
operation of library facilities Such contractual arrangements could be 
especially helpful in making possible the construction and maintenance 
of public works 

BELEGATION OF POWERS 

Except for the Bristol arrangement rompacts relating to local activities 
have so far been negotiated and put into effect directly by the states 
concerned even though their most obvious effects were on the local units 



Bridging Stole Lines / 75 


Under the federal constitution interstate compacts are formal agreements 
between or among states given the status of law by legislative action of the 
participating states. Consequently, a more extensive use of compacts for 
local governmental purposes would be facilitated by the development of 
techniques for delegating compact-making authority to local governmental 
units so that they could negotiate and administer their own agreements. 

There would seem to be no serious legal obstacles to such delegations 
of power by states to their political subdivisions. It is firmly established 
that local governmental units arc agents of the states in which they are 
located. It is also fundamental that local governmental units have the 
capacity to make binding contracts. Consequently, localities could be 
delegated the authority to enter into formal agreements that would be 
binding upon them as contracts and upon the states in which they are 
located as interstate compacts. 

Nevertheless, there are some practical decisions to be made if an inter- 
state compacting power is given to political subdivisions. These relate to: 
(1) the degree of freedom to be accorded local governments in formulating 
and putting into effect the substantive provisions of a compact; (2) the 
harmonizing of divergent laws affecting state-local relations in the inter- 
ested jurisdictions; and (3) the enforceability of interlocal agreements 
across stale lines. 

STATE’S LIABILITY 

The first of these questions is important because a formal agreement 
between or among political subdivisions of two or more states, an agree- 
ment svhich has the force of statutor}' law, will of necessity be a compact 
betsveen or among states. In consequence, the states will be guarantors 
of perfonnance to 'which an aggrieved party may look for satisfaction in 
case of default by a local government. If a state is to have this liability, it 
probably should insist on safeguards. Accordingly, it would seem tliat at 
the vei")' least state statutes authorizing localities to enter into compacts 
should describe the permissible subjects of such agreements in definite 
fashion: either by enumeration or by clear generic definition. 

The question of local freedom of action has yet another aspect. How 
mucli state supervision should there be in the actual making and opera- 
tion of the compact? The Wisconsin library project presents this question 
of supervision and control quite squarely. 

One of the arrangements being considered would be for the ^\^isconsin 
Free Librar)' Commission, a state agency, to make such compacts on behalf 
of the interested Wisconsin communities. It is probable that tlris body 
would be amenable to the making of the desired agreements at tlie request 



76 f IntersJale Relation! 

o£ the affected localities But it is also true that since the Free Librar) 
Commission tvould itself enter into the agreement on behalf of the state 
It would base to approte the actual canieMs of the compact otherwise no 
agreement would be executed 

^\hether this degree of control would be necessary m all cases ts 
open to question Depenhng on the arcumstances aaatlabilitj of an 
appropriate state ofiiciai (perhaps the aHome> general) for consultation 
filing of the executed compact with the state or embodiment of specific 
limitations in the statute conferring the compact mahmg power might be 
sufficient 

Further it would seem that the purpose of state supersision and con 
trol would varv depending on the sire of the localities mtolved Larger 
muniapalitics normally ha\e their own law departments and may be 
presumed to ha\e the professional assistance necessary to the negotiation 
of equiuhle and legally satisfactory agreements Smaller coromumties 
skhich cannot afford adequate counsel may require a greater degree of 
state help No matter what the sire of the locality howexer the state xnll 
always be interested m seeing that the compact does not subject u to 
unreasonable ruVs in its capacity of guarantor 

The haiTQoniiing of dnergent state laws is a problem that must be 
faced in the drafting of most interstate compacts In the usual case how 
exer u is a problem easily soixed Since the compact is itself statutory laxs 
It supersedes conflicting prox isions of laxs The recent \\ isconsm Illinois 
school district compact illustrates a possible solution to this type of 
problem The operation of joint schools serxmg localities on both sides 
of the state border requires the hanooniimg of applicable teacher certifi 
cation school attendance and similar stale requirements xvhich may differ 
from jurisdiction to jurisdiction The compact contains specific prox isions 
presiding for the resolution of such dixergenaes 

Tlie third problem relates to the enforceability of interlocal agree- 
ments across slate lines Attention should be gixen to the significant pro- 
cedural phases of the recent liugation oxer apportionment of the xv-aters 
of the Delaware Rixer In 1951 the United States Supreme Court ren 
dered a decree allocating some 410 million gallons of xxater daily to Nexv 
\ork City Recently the city sought to increase Uie allotment, tliereby 
precipitating further litigation Pennsylvania inters ened to protect its 
interests in the Delaware Basin Philadelphia also attempted to interxene 
buc wax daowL cb/t cx%bA ^ 

Philadelphia contended that home rule provisions of its charter gave it 
complete control of its own water system and consequently special interest 
inthesuit Hoxsexer the courts opinion said that Philadelphia could not 
partiapate m the litigation because she had not shown an interest sepa 
rate from that beine nresented hv thp A A m, i .k . , 
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tvas obvious tliat New York City was participating in the suit in its orvn 
behalf and that the interests of Philadelphia rvere also substantial. 

So long as interlocal compacts worked to the satisfaction of all con- 
cerned, no inquiry' as to their enforceability would be necessary. Un- 
doubtedly, many of the disputes whicli might arise could be settled by 
informal means. Before localities would risk important commitments, 
ho^vever, they probably rvould want to kno^v ^vhether they could obtain 
court settlement of any disputes over interpretation or performance of the 
agreements. 

Particularly if the state statutes providing for such interlocal agree- 
ments ^vere carefully drafted, there should be no difficulties in this regard. 
The local governments could secure enforcement in the same manner that 
they secure enforcement of their contracts. Also, the states could enforce 
because the interlocal agreement rvould be a compact. 

MERITS OF THE COMPACT 

States and localities wishing to consider the authorization of sucli 
interlocal agreements might receive considerable assistance from a draft 
of a suggested statute on the subject appearing in die Suggested State 
Legislation Program for 19511- 

The interstate compact is a potentially useful instrument for meeting 
the peculiar problems of integrating local interstate areas. Authorization 
by the United States constitution of this method of interstate agreement 
removes questions that might prove fatal for other approaches. Further, 
the compact because of its contractually binding cliaracter meets a basic 
need by providing the necessar)' stability. Not only is an interstate com- 
pact a statute in an enacting state but it is superior law in die sense that 
no later unilateral legislative action can conflict with the contractual 
obligations embodied in the interstate agreement. Because of these at- 
tributes the compact has been the accepted vehicle for the creation of 
joint administrative agencies of two or more states. 

POWERS OF AGENCY 

An interstate agency established by compact can be endoived ivith all 
the powers normally associated with local government. It can exercise 
eminent domain, finance, construct and operate public works and facili- 
ties, police these operations and collect fees therefrom to support revenue 
bonds. It can formulate and enforce regulations or ordinances. It can 
levy taxes in order to carry out and maintain a regional program. It can 


1 Council of State Governments, Chicago, 1956, 207 pages. 
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confer extratemtonal auihorjtj for specified purposes on courts and 
admmisuatise officers These ponen cnn be dclegsced to an mtentate 
agency on the same conduion ssith respect to the establishment of stand 
ards and making of findings as ssould gosem delegation of pouers to the 
agency of a single sntc The 1951 decision of the United States Supreme 
Court in WeU I trgintn ex rel Dyer\ S/m (511 U^ 22) emlxxlymg this 
mponani holding also has sttengtheneil the position of the compact 
generally by emphaticall) reaffimitng the cnforccabilii) of such agree- 
ments 

Compacts cm be tailored to the pari/cular neetls of area and function 
Since iheeflectneness of the interstate compact approach docs not require 
the fixing of anv particular political boundary lines, « could lie used to 
handle problems encounteretl in ihe large urban regions described by 
Charlton F Chute * in sub-areas of such regions or for rural problems, as 
uell as for the more familiar meitO|>oIitan area 

Some students of the metropolitan problem has e stiggcsietl that general 
miegrauon of metropolitan areas is not necessary and that coordmatjon 
may be limned to those problems ivliich are pciul/arly metropolitan tn 
character The compact method is adapted to such a patiiculanstsc ap- 
proadi As the IncodeP proposal for a comprehensne ssater supply system 
m the Delassare llasm indicates it is esen possible to utilire a compact 
svhich ssould establish a joint enterprise to meet a problem common to 
isso interstate metropolitan areas s\hile also recognizing other legitimate 
needs of a region uhich far transcends the area of both metropolises 
It uould be possible, of course, to formufaie multipurpose compacts 
and establish interlocal commissions of broad scope and posscrs, if desira 
ble The esublishmenc of a single intetstate municipality might be be- 
yond the realm of present political feasibility It would be jKissible, 
however by providing for representation of the partiapattng municipali 
ties in the governing body of an interstate agency, to establish for par 
ticular purposes something of a league of municipalities bridging die 
state line An interlocal agrecmcni also could provide for the direct 
election of members of such a governing body by the electorate of the 
inientate area 


COf^GRESSlONAL COliSENT 

The compact clause of the oonstitution reads "No state shall, without 
the consent of Congress enter into any agreement or compact with 
another state or with a foreign power This wording has led some 

* See the Rateu, June lft,6 piga 274 280 

* Intenute Commission on the Ddawaie River Bisin 
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people to believe that the states can make no compacts of any kind with- 
out obtaining congressional consent. If this were a correct statement of 
the situation, it tvould apply to interstate compacts between local govern- 
mental units as a matter of course. The consequence might well be to 
discourage localities from attempting cooperation via compact. Not that 
Congress likely tvould oppose the joint or cooperative provision of mu- 
nicipal services across a state line rvhere the local residents had indicated 
a desire for such an undertaking, but the extra effort and possible delay 
might seem too burdensome, especially for projects of relatively limited 
scope. 

Fortunately, the vast majority of interlocal compacts would not need 
congressional consent at all. The courts have uniformly taken the position 
that a compact requires congressional consent only if it affects a po^ver 
delegated to the national government or affects the "political balance” 
rvithin the federal system. Moreover, the Southern Regional Education 
Compact, participated in by all the states from Oklahoma and Texas on 
the west to Maryland on the northeast, has been in full operation ever since 
1949 despite the fact that it has never received congressional approval. In 
1948, when consent legislation for this compact was on the floor of the 
Senate, the measure tvas sent back to committee after debate which indi- 
cated an interstate compact on education did not require consent. 

Certainly an interlocal compact to maintain a park, establish coopera- 
tive library service, operate joint public school facilities, use common 
sewage disposal works or do most of the things that form the core of local 
governmental activity could hardly be said to affect the balance between 
nation and states or disturb a power delegated to the national govern- 
ment. Perhaps localities contemplating an interlocal compact might want 
to seek congressional consent for their agreement in very special cases. 
But the ordinary compact between localities in different states would not 
need consent and should come into operation without consent ever being 
sought. 


Norman C. Miller ^ Jr. 

10. Titanic Water Fight* 


The average home uses 16,000 gallons of water a month, and to irrigate 
an acre of arid farm land for one growing season requires 1,600,000 gal- 
lons. It takes five barrels of water to refine one barrel of crude oil, and 


• From the Wall Street Journal. April 30, 1962, pp. 1 and 10. Cop^ght 1962 
Dow Jones & Company, Inc. All Rights Reserved. Reprinted tvith permission of pub- 
lisher. 
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700 gallons lo process a ion oE onnges into canned juice \ breiver needs 
15 gallons of nater (o make a gallon oE beer 

Of sucfi damp statistrcs signifsing the immense micr requirements of 
modern society ate fights over Haler nghts made One of the most menu 
mental of these fights is non approaching a final decision The principal 
disputants are California and Vruona and ihc svaier they arc squahhhng 
over js the Colorado River to nhith both states have access Sometime 
before recessing in June the Supreme Court is expected to decide how 
the Haters of the river are lo be apportioned In so doing officials of 
the states involved believe the coun Hill also be deciding to a considerable 
extent the future course for better or Horse of tno of the nation s fastest 
groHing areas 

The turbulent Colorado originates high in the Rocky Nfmintams north 
of Denver It rushes soutJmesi ems across a corner of Utah and then 
surges west through Aruonas Grand Canyon \fier forming the Ariiona 
Nevada border the river heads south and divides Arizona and California 
1 450 miles from its headivaters For a region larger thin Trance and 
covering portions of seien states — 212000 square miles of the most and 
land in North America — nater from the Colorado and its inbutancs 
means the difference between prosperity and economic stagnation 

RISING WATER DEMANDS 

Great as its flow is the Colorado cannot meet the rising v\ ater demands 
of the parched Southnest Tlic grovvih of population agriculture and 
industry has set the stage for what has been described as the most im 
portani and complex water struggle in ihe bistory of the \\ est Fighting 
for water to sustain their rich farm lands bustling industry and growing 
aties Arizona and California for almost 10 years have waged a legal 
battle to justify their conRicting claims to the Colorado s How 

Southern California including metropolitan Los Angeles and San 
Diego currently uses more water from the river than the six other states 
with access to the Colorado River system combined The river s water has 
nourished the Southern California boom which since 1930 has seen 
population rise to 8 million from 1 6 million and assessed land values 
increase to 515 billion from $22 biUion 

AN AQUEDUCT FOR ARIZONA? 

But now Amona enjoying a boom of its own and worried about in 
sufficient water supplies claims it has the nght to coramict a 51 billion 
aqueduct to siphon oS a vast quanut, of Colorado R„er water presently 
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used by California and carr)’ it to the Phoenix-Tucson area. This drriving 
region in south central Arizona now receives no rvater from tire Colorado, 
though it does draw some from a Colorado tributar}% 

Compounding the rvater problems of Arizona and California, which are 
in tire Colorado’s Lorver Basin, are tire plans of states farther upriver, such 
as Colorado and Utah. These Upper Colorado Basin states will almost 
double their use of the river’s water within the next ferv years; a 40-year- 
old interstate agreement gives them the unchallenged right to do this. . . . 

ONE GOVERNOR’S VIEW 

Arizona, whose water claim was favored over California’s in prelim- 
inary' legal proceedings, contends it must have more Colorado water if it 
is to maintain its present rate of agricultural production and to continue 
urban and industrial growth. If Arizona wins the Colorado water case, 
“no netv lands tvill be developed for irrigation,’’ says Gov. Paul Fannin. 
“Our purpose is to decrease an existing long-range ^vater supply deficiency 
for our presently indgated lands and for our grooving population and 
industry'.’’ 

The grotvth of Arizona’s cities and industry' has been spectacular in 
recent years. Between 1950 and 1960 the population of Phoenix quad- 
rupled to 439,000; Tucson’s population increased fivefold to 213,000. Such 
companies as General Electric and Motorola have established facilities, 
creating the nucleus of an electronics industry'. Federal and state authori- 
ties predict the Phoenix-Tucson area’s population of 1,125,000 will double 
iiv'ithin the next 10 or 15 y'ears. . . . 

CALIFORNIA’S CASE 

California’s officials are firm in their insistence that retention of the 
present fio'^v of Colorado '(vater into the southern section of the state is 
essential. Today the river supplies, via an aqueduct system, the domestic 
and industrial water for 3 million out of 8 million people living in Los 
Angeles, San Diego and 93 otlier cities. Moreover, the river’s svater is the 
principal irrigation source for some 982,000 acres of farm land reclaimed 
from the desert. 

If Arizona gets as much Colorado water as it demands, California 
authorities maintain, by 1970 or 1980 at the latest, depending on how 
fast the proposed Arizona aqueduct is built. Southern California’s irater 
supply from the Colorado sTOuld be cut by almost a tliird. Should this 
happen, existing intrastate rvater agreements would gi\'e agricultural 
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areas jn Smnbem Cilifotnia fim claim to all the snic s TcmaininR 
<il Colondo Hilcr Tlmt isscrt California ofTiciaN \nRcIei San 
Dcego ind oilier cmcs nwild be left tsiihout an> s atcr from the Colo- 
r Jo The ones would lose almost half their lonJ water 

Caiiforma oflicialt see two tonctiiable altcrnaiivcs il part of their 
suppl> of Colorado water is shut off Hot both jxne rouh problems for 
a sntc whose resources alreads 'iic strained in abiothmg new residents 
ai a rate of some 1 fOO jsersons a tla> 

One possibiUli is that cities tarcsl ssiili p-nsc water shoriiRcs niiglii 
be able to ohnm ssiicr bj pasinR a high enough price to the riinl South 
cm Cahfornn irrigation disiticts with priorits water rights This would 
keep the cities going $a> California offimls hut the resulting loss of 
w-iter m rural areas would iriesitably put a crimp in Soiiilicrn California s 
agricuhunl output The region is n mrjor aadotial mppher of iiocados 
dates lemons grapefruit oranges and a satictv of scgctablcs— sn^ops ssith 
a total annual salue of about SlfO million 


NORTH-SOUTH NQUFDUCTS 


The other possible wa> to replace Gitorado water would probably 
keep both the cutes ami agriculture o( Southern C.ih(omia running full 
tilt Uut this alicmatise which ssould ciuiil the drastic acceleration of a 
program for construciion of an aqueilutt ss-sum running from the ample 
Staler sources m the north of the sine lo Souihem Cibfornia would 
probably phy Invoc stub state finances 

A 740 mile $1 750 000 norihsoiiih ai^urdiict is aJrearly under con 
struction with completion scheduled bs 1970 But state witer tuthontics 
say tilts aqueduct would be of lutlc hefp m allcsiaiing a substantial loss 
of Colorado water it is being bmh up to supplement the present Colorado 
asater supply not supplant n 


Construction of a sceoml apiediict had been planned for the 1990 s 
but officials fear a loss of Colorado water would make it necessary to 
advance this project by as much as 20 years The scfond aqiicihict would 
probably cost twice as much as the first bcniise ii would be neceswrv 
to tap water resources laribcr lo ihe north according to Raymond Mat 
thew who recently rciiml as chief ergineer of the state s Colorado River 
Board And if the construction timetable has to be speeded up the second 
aqueduct would be bu.U at a time when Califoniia wdl be paying off 
the hy debt mertej p„,„„g „p „„ r,m e^„eduet tm.eta ol after 

most of ,hi> debt r>a, retired a, l„d hee„ plj„„ea orimmllj 

Caiiforma ambomiei discount tepheement of Colorado nater by sea 
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water conversion “barring a major and unforeseen breakthrough.” The 
cost ^vould exceed that of a second aqueduct, they say. . . . 

HISTORY OF A LEGAL B.^Tl'LE 

The legal battle over Colorado water began in 1 952 ^vhen Arizona sued 
California over -water rights. The Supreme Court is the trial court in 
suits between states, but the labyrinthine case reached the justices only 
last Januar)' 8. It is customary in complicated cases for the Supreme Court 
to appoint a “special master” to hold hearings and recommend a decision 
to the court. After exhaustive preliminaries. Special Master Simon H. 
Rifkind, a former U. S. District Court judge, started to take testimony 
in San Francisco early in 1956. AVhen the hearings finally closed in August 
1958, tlie transcript filled 23,000 pages. The special master delivered his 
433-page report to the Supreme Court December 5, 1961. His recommen- 
dations, t\’hich the Supreme Court is free to modify or reject, ^rere heavily 
■weighted in favor of Arizona’s claim. 

Arizona, Judge Rifkind said, should get 2.8 million acre-feet of the 
first 7.5 million acre-feet available annually in tlie part of the Colorado 
belo^v Hoover Dam, \vhich spans the river bet^veen Nevada and Arizona. 
California should get 4.4 million aa'e-feet, and Nevada should get the 
remaining 300,000 acre-feet. An acre-foot of water is enough to cover an 
acre of land one foot deep, or 325,850 gallons. 

If 7.5 million acre-feet of water is not available annually from the 
Colorado below Hoover Dam, Judge Rifkind recommended tlie supply 
be split this way: 58%% for California, 37%% for Arizona, and 4% for 
Nevada. 


“DISASTROUS CONSEQUENCES” 

Although the special master’s formula would give more ivater to Cali- 
fornia than to Arizona, California officials argue tliat if the Supreme Court 
folloivs his recommendation, “disastrous consequences” ivould result for 
their state. They say Southern California now is using 5.1 million acre- 
feet a year from the Colorado; thus, if 7.5 million acre-feet of ivater ivere 
available, California ivould receive 700,000 acre-feet less than at present. 

But California insists the actual loss would be much greater than this. 
They say Judge Rifkind’s estimate that 7.5 million acre-feet of -water 
would normally be available annually below the Hoover Dam fails to take 
into account several factors, including the prospect of more extensive 
water use in the Upper Basin. Though Judge Rifkind maintains Cali- 
fornia is overly pessimistic, the state insists its studies indicate the supply 
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of ^^'a^er below Jloascr Him will amount to only million acrefw 
annually 7 his isould nuan C^lifi mi3» annual shari. of C>olora(!o water, 
under the sjiccial nusier a jxirenU"t li mulj would drop to 3 5 million 
acre leet — 1 G million i n frti b low <iirrciu foii'iiinpiion 

Arizona w j un Ursi «m! «l U please 1 s itb JiuIro Kilkind s report Un 
der the ajifxinionruni Ic bis projiost 1 Vn/ona brheara il avotild base 
ample water lo jusnli t ji){;re>sj wial tutboTi/ itinn oi the pro[XMCtJ aijuc 
dtici Esen if the iinu d u <ur suppK as tilalde in ilie l/iwcr Ilasin liclow 
the Ilooscr Dam tut tied the ft niilliun acre feet forecast bs California 
Arizona is confident it would base enough water to Ssarranl tlie project 
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STATE-LOCAL 

RELATIONS 


Dillon’s Rule holds that cities are creatures of the 
state and may be abolished or modified by the state at will. Cities 
have long maintained that the state deprives them of sufficient 
power to adequately conduct their affairs. Until recently cities 
were supported in their contention by most political scientists. 
Ho^rever, political scientists have begun to question the desira- 
bility of home rule in view of the growth of metropolitan areas 
and concomitant problems; political fragmentation hampers 
rather than expedites the solution of meti’opolitan problems. 

The degi'ee and types of desirable state controls of local 
government are debatable. The two excerpts from State-Local 
Relations, the comprehensive report of the Committee on 
State-Local Relations of The Council of State Governments, dis- 
cuss the advantages of state administrative supervision of local 
governments and the most effective types of supendsion. The 
Committee maintains that persuasion is preferable to the use of 
control devices such as absolute orders and substitute adminis- 
tration. 

Senator Thomas C. Desmond of the New York State Senate 
throws interesting light upon the subject of state control of cities 
and the traditional explanation of state control as being due to 
rural domination of the legislatui'e. Senator Desmond contends 
that rural repiesentatives have little interest in city affairs and 
they are not responsible for the short-changing of cities. He 

S3 
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Cites the disatUantagcs o( slate control o[ chics, ^ci docs not urge 
complete home rule for each cu) 

\Uhoiigh cities in attempting to sohe their problems often 
leel restrained b) the state the latter docs provide valuable as- 
sistance in man) areas as (»o\cnior Nelson Kockcfcllcr of Neve 
York makes clear in his description ol six major municipal prob- 
lems that the state of Nevv York is helping to solve 
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11. Administrative Relations of States and 
Localities^ 


The growth of state and local functions has been accompanied by 
the gro^vth of state administrative supervision over local activities. 
Reasons for tliis trend tmvard greater central regulation, which rvas 
rapidly accelerated by the depression of the last decade, are not difficult 
to find;! 

1. Technological developments in transport and communications have 
pushed in the direction of centralization. Government must react quickly 
to meet changing situations. In the absence of rapid means of communica- 
tion, decisions can be made and executed only by officials physically within 
local areas. Modern developments in ground and air transportation and 
in communication by phone, telegraph, and radio have greatly decreased 
the necessity of this local decision making. Frontiers have disappeared, 
local boundaries have been effaced, and basic decisions can be made from 
central points. 

2. Experience has made clear that full efficiency and economy in cer- 
tain governmental operations depend upon a large area of administra- 
tion. In part, these economies result from reduced overhead costs and 
centralized purchasing; in part, they result from the planned integration 
of governmental functions. The demand for more adequate services and 
for their economical administration has thus resulted in the imposition 
of supervision and the actual transfer of some functions from local gov- 
ernments to the states. 

3. There is an ever-growing awareness of a state-wide, and even a 
nation-wide, concern witli respect to matters that -were once considered 
purely local in character. A child of the most backward locality is a 
citizen of both the state and nation; his education and health, to take 
only the Uvo most obvious examples, are therefore the concern of state 
and nation. Large numbers of people have developed the conviction 
that no justification exists for any part of the country to fall belo^v a 
minimum standard of governmental service. If minimum services are not 
maintained, it is widely believed that some central agency must raise 
sub-standard conditions to an acceptable level of performance. 


* Council of State Governments. From State-Local Relations. (Chicago: Council 
of State Governments, 1946), pp. 11-13. Reprinted with permission of publisher. 

Cf. Herman Finer, “The Case for Local Self-Government,” Public Administration 
Review. Vol. Ill, No. 1 (Winter, 1943), pp. 51-58. 
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4 Finally and most immediately perunem the trend toward state 
centrahzauon u due to the fact that Uierc is no correlation between the 
tax raising capacii) of local gosemmcnts and the cost of the sen ices they 
must perform Local gosernmems have been calleil upon to assume a 
variety of new functims and to mipruve cvisiing scnices At the same 
time localities have been comyicULd to rely principally on one source 
of revenue the prQ|jertv tax Diversification of the local tax base has 
occurred to some extent but this process has been limited both by legal 
restrictions and by the difficulty of taxing mobile subjects within small 
areas 

As a consequence localities hvvc turned to the state governments for 
additional funds In assuming increased responsibility for the support of 
sen ices performed by local units ihe states liavc imposed safeguards with 
respect to the use of these funds and have ondertaWen the supenision 
of activities for which the funds aic expended 


4DI.4Nr/fGES Of STiTE ADMIMSTRATIIE SVPERMSIOS 

The purposes of centralitaiion arc laudable In a word they are to 
raise the services of government to higher levels to erase discrepances 
in the quality of sen ices to increase the effiaency of their administration 
and to distribute the costs so that no single area will be forcetl to carry a 
disproportionate share of the financial burden The danger however, « 
that centralization may reach the point where local freedom becomes 
substantially diminished and local self-government becomes an empty 
phrase 

The danger can be easily overemphasized States now control local 
governments largely through an amazing assortment of constitutional 
and statutory regulations which often minutely restrict communities 
when they should be free and orait regulation vshen administrative guid 
ance would be helpful The manner in which these legal controls im 
pede the freedom of local govemraenis is described fully in Part Five of 
this report A system of adminisuatrve supervision is a substitute for this 
type of detailed legislative control and is a greatly superior type of 
lation from the viewpoint of both smes and localities 

In the first place administrative supervision has an element of flexi 
bility that legislative control lacks A legislative debt limit for example 
has no elasticity Once the limit is reached further loans must (1) await 
a special local act (2) be made extra legally or (3) be arranged through 


VV)1ie kilpatnck Sl<i(< Sci/<eniuion of Local Fmc 
nistration Sfrvite Chicago IWl p 47 


Publiaiion ho 79 Public 
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subterfuge, such as that of establishing a netv unit of local government. 
Administrative overvieiv, in contrast, can supply a rational test for local 
bon'owing, based upon both need and the fiscal strength of the borrotv- 
ing unit. 

In the second place, legislative control usually becomes effective only 
when some individual becomes concerned enough to initiate legal action 
and to undergo the trouble and expense involved in court procedures. 
In the vast majority of cases, the issue is one with respect to property 
rights. As a result, local officials and local governments may not be super- 
vised rvhere supervision is needed unless some question of property is 
involved. 

Thirdly, judicial action (the principal sanction of legislative control) 
is normally slow and expensive. Few individuals are willing to under- 
write this expense rvhen it must be personally borne in the event of an 
adverse decision. 

Finally, the legislative control “is from its nature ineffective.” Even 
under the most favorable circumstances, it operates only when the law 
has been violated. In such instances, its value cannot be questioned. But 
most local officials do not break tlie larv deliberately, and their illegal 
action is almost invariably the result of uncertainty or ignorance tvith 
respect to tvhat the law is. In actual practice, government and the public 
are less affected by violation of law than by its inexpert or inefficient 
administration. Legislative fiat and judicial sanctions are relatively 
ineffective in meeting this fact.^ 

On the other hand, the most effective type of administrative supervi- 
sion is achieved through state bodies acting as sendee agencies, advisory 
and educational consultants, and cooperating units within the state-local 
framework. Administrative regulation is a continuous supervision. It 
depends upon a trained body of central officers rather than upon la^vsuits 
of disgruntled taxpayers. It operates to improve the administration of local 
government from ivithin, to increase citizen control over the affairs of 
local units, and to increase the effectiveness of the states’ own programs. 

In sum, administrative supervision is an improved, and not necessarily 
an additional, type of state regulation. In comparison rvith the traditional 
method of control by legislation, it offers states more certain means of 
achieving efficiency in the administration of state-wide programs; at the 
same time, it offers local governments a large amount of assistance and a 
greater measure of freedom in meeting their o'wn day-to-day problems. 


^ Cf. R. K. Gooch, "England,’’ Local Government in Europe (tVilliam Anderson, 
Ed.), B. Appleton-Century Co., New York, 1939, pp. 75-76. 
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12 The Most EffccUvc 73 /^ of Snpciviswo* 

In a pioneer study of stale atlmmmrainc suj>ernsion Schuyler ^\al 
lace hstetl supervisory devices m the iscemlmg order of ihcir individual 
effectiveness as foUovrs reports inspection advice grants in aid, ap 
proval review orders ordinances removal appointment, and substitute 
administration ' The progression in the stringency of the techniques in 
this hsi is obvious Nevertheless effectiiencss should not be fonluscd with 
heavy handedness and the history ol state supers istoii indicates that day 
icniay effecuveness is achieved through the persuasive devices rather than 
the more absolute ones * 

Supervision means more than control Overlapping but distinct from 
control are other lediniques whose use is both more frequent and more 
effective Among these are services supplied bv states to localities includ 
mg educational programs technical advice given localities by state ofli 
cials and cooperative activities earned on by states with lool units The 
following pimaples are suggested m the erection of slate supervisory 
programs 


/ COSTROL I S PERSUASION 

The control devices (eg absolute onlers appointment and removal 
of personnel substitute admimsiration) should be utilized only (a) to 
establish minimum standards of performance and (b) to meet emergency 
situations The establishment of minimum standards insures adequate 
performance but frees locilnies from an undesirable rigid uniformity, 
and other supervisory methovls can be ulilued to encourage localities to 
exceed the minimum according to their ow-n discretion Control as such 
becomes an awVwartl and self-defeating device It amounts to the absorp- 
tion of local government by state authorities and can be justified only in 
exireine cases i e when local offioals cannot or will not adhere to state 
standards ^^he^e control is chronic, the states own standards may be at 


• Counal ot Stale Gotemroenti. From Stale I^al RefatiOHj (Chicaeo Counol 
of Sute Gosemmenw, 1916), pp- <M6 Repnwed ixch pera.ssiwt of publisher 
e, , S'"** ^dminulrttee Supentuem Oitr Cities sn the Lnited 

S/dtet Columbia Unnrtsicr Fro*. New Fork Itr^ pp 2959 

i-raTiH^n' taming u this snncluston and slitsnng eHettisentss of 

- ; h, , , i; of Local Gotrantco, m «« 

1*^0^^'.,,,. f Da„d Adic ncspon.. 
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fault. Or the function concerned might better be transferred to direct 
state administration.® 

A state administrative agency might properly make it mandatoiy that 
localities utilize, as a minimum planning tool, certain budget forms 
setting forth basic elements in income and expenditure. Beyond this, 
hotvever, state regulation of local budgets should be primarily persuasive 
in character. State officers should suggest and demonstrate more detailed 
methods of fiscal planning, encouraging local officers to exceed the legally 
required standards. The experiments in certain states by which state 
review bodies can set aside local budget items following the complaint of 
local citizens is a type of control that substitutes state for local opinions 
and should be avoided. 

To take another example from the fiscal field: states can properly 
require that all local units of government keep suitable accounting records 
and that some unifonnity be maintained with respect to larger classifica- 
tion and tenuinolog)'. Beyond this diversity should be allowed and en- 
couraged. No final best system of accounting can be achieved on a 
permanent basis, but experimentation and continuous consultation should 
produce ever-improving methods. This process of improvement cannot 
be achieved by flat mandate. It needs persuasion, consultation, and 
education. 

2. CERTIFICATION: MINIMUM STANDARDS FOR PERSONNEL 

The concept of minimum standards might be more generally trans- 
ferred to the field of personnel. Teachers are the only large group of local 
employees ivhose competence must be certified by state agencies. But the 
teaching field is by no means the only area in ^\’hich the technique is 
applicable. Standards of education, experience, and general competence 
can be established for ^vorkers in public welfare, police, fire, sanitation, 
and other activities. A plan for certifying such rvorkers as a pre-requisite 
to employment might be a feasible method of state administrative super- 
vision; it is no substitute, hoivever, for a genuine competitive merit 
system. The latter aims at selecting the best available person for a given 
job; certification alone can only establish minimum standards. 

3. INCREASED GENERAL SUPERVISION OF LOCAL PERSONNEL 

It is unfortunate that local personnel systems are in a relatively low 
stage of development and that states give local governments relatively 
little aid in the selection and training of local officials. Good management 


3 Cf. infra, p. 53-55. 
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begins iMth qualified admmistraton the simple fact is that no govern 
mental program (rigidly regulatcil or not) can succeed without them A 
further fact is that once personnel competence is assurctl other aspecu 
of regulation can become more flexible 

States should increase ilieir facilities for aiding local personnel admin 

istration Every state at least should male technical advice and assistance 

available to all local units of government Smaller localities should have 
the privilege of utiluing state facilities while larger local units should be 
allowed to use state services or lo establish their own civil service agencies 
under state supervision States sliould discourage ihc establishment of 
separate agencies for localities of small sire which cannot afford and do 
not have sufficient work to maintain neccssarv professional personnel 
workers For these units of government stales should administer cxami 
nations in service training courses and other personnel activities 

It is estimated that no more than 15 per cent of all county employees 
and no more than 65 per cent of all municipal employees are under merit 
systems * As low as these percentages are they do not reflect the fact that 
many local civil service systems arc poorly administered and that prm 
ciples of merit personnel work are frequently lax States could serve their 
local units of government in no better way than by encouraging the 
installation and maintenance of high personnel standards These stand 
ards would bring manifold benefits to both levels of government 

States could supply a valuable supplement to (his program by main 
taming a personnel exchange service for local governments One of the 
greatest impediments to achieving a professional group of competent local 
officials results from the limited possibilities for advancement Only the 
largest cities provide an adequate scale of increasing responsibility for 
high-cahber workers Procedures to facilitate the promotion of efficient 
employees from smaller to larger localities would make employment in 
local government more attractive to persons of ability The personnel 
exchange system would contribute to this type of advancement would 
encourage proficient persons to enter the service of even small localities 
and would make possible the recruitment of workers from wider areas 

4 EDUCATION/iL PROGRAMS FOR LOCAL WORKERS 

As a part of their program* for fostering high local personnel stand 
ards states should expand their present training facilities for local officials 
Many state agencies m cooperation with universities local governments, 
mun.apal leagues and professional associations now offer training 
courses ol one sort or another The programs were stimulated in 1936 by 


Dau supplied by ihc Cnd Senwe Assembly of the United States and Canada 
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the passage of the George-Deen Act which for the first time included 
“public and other service occupations” in the vocational education pro- 
gram financed jointly by national and state funds.® 

The present training programs cover a wide field. In Michigan, Cali- 
fornia, New York, and other states, classes are conducted for local per- 
sonnel officers. State departments in Louisiana, Connecticut, and many 
other states cooperate witli the state universities in offering short courses 
for municipal finance officers. The Ne^v York State Department of 
Health, Department of Agriculture and Markets, and the New York State 
Conference of Mayors sponsor courses for city and village food inspectors. 
Training for local firemen and fire officers is given in many states, includ- 
ing Arkansas, California, Indiana, Iowa, Massachusetts, Michigan, Okla- 
homa, and Wisconsin. An equally large group of states sponsor police 
training. Schools for local assessors are operated in Kentucky, Pennsyl- 
vania, Maryland, New York, and other states. Courses are also given in 
some states for correctional and custodial officers; minor judicial officials; 
school board secretaries; unemployment compensation -^vorkers; business 
managers; lunchroom workers; public welfare, public health, sanitation 
and sewer employees; airport managers; and many others. 

This list is by no means complete. As extensive as the programs are, 
states should take steps to enlarge them in three -ways: 

First, the programs should be extended to cover prospective municipal 
employees. Present courses, in almost every case, are aimed at those 
already employed. The importance of this in-service training can hardly 
be overemphasized; but pre-service training should be added so as to 
insure a constant influx of trained personnel to municipal positions. This 
can be accomplished simply through cooperative arrangements with state 
educational institutions. 

Secondly, the training programs should be planned to cover a larger 
portion of die municipal field. Under the present system, courses are apt 
to gi'ow haphazardly and without planning, new subjects being added at 
the request of individual groups. In many cases, a ivider coverage of the 
field may be simply obtained by closer cooperation ivith university groups 
and professional organizations. A good example of how this may be 
achieved is furnished by the activity of the Public Service Institute in 
the Department of Public Instruction of Pennsylvania. Since 1938, the 
institute has had more than 23,000 employees enrolled in a wide series 
of courses; its work has been carried out in close cooperation ivith many 
professional organizations and has been materially aided by the University 

^ Cf. Training for the Public Service Occupations (\'ocational Education Bulletin 
No. 192), U.S. Office of Education, IVashington, 1937. 
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of Pennsylvania and Pennsylvania State College * Various state 
ments in New \ork the state municipal training institute, and State 
Conference of Mayors and Ollier Mnniapal OfTicnls also offer an exten 
sive program 

Thirdly some unification m the dirertion of in service training coursw 
would be desirable At least this would mean some central office in each 
state to act as a clearing house of information and to aid m preventing 
duplications in programs At most such a central office vvould act to 
establish and devise curricula prepare manuals and bring some con 
unuous centralized planning to the present uncoordinated situation 

5 TECHNICAL ASmTANCE AND 

COOPERATIVE UhDERTAUNGS 

All the points thus far have stresseil the importance of liigh personnel 
standards in local government And this properly should be the mam 
emphasis of a state program of administrative supervision Once localities 
have facilities for recruiting and training efficient public servants state 
supervision can be turned to supplying other types of assistance These 
include the preparation of manuals of operation administrative surveys 
and measurement studies'* leading to suggestions for improved proce- 
dures consultation to bring about leorganuaiions on the local level 
technical advice from the swtcs specialized personnel and conferences 
at which all may benefit from demonstration programs and the exchange 
of information In every case possible emphasis should be placed upon 
helping local offices to improve the efficiency of their performance More 
direct services may also be of value to both levels of government as when 
states market certain local bond issues audit local accounts establish 
demonstration programs m education and public welfare and provide 
technical resources for testing maiecials to be used in local construction 

6 STATEAID AND ADMINISTRATHE SUPERVISION 


An injudicious use of specificauons attached to grants in aid can distort 
patterns of local expenditure and unduly restrict the scope of local discre 
tion There is some necessity lor grants in aid without specifications as to 

• CL Pennsylvanias Public Semite Insuute—AaiMiies Since 1938 Covnty Com 
m^ioncr Pennsylvania Slate AMoaaliOtt of County CbmmissioneTs December I9ia PP 


' The laenufic measurement of admiDistraUve effectiveness is a nch new field 
State encouragement and financing of such Uudies would be highly desirable For 
R'dlcy and Meibert A Simon Mtasunng Municipal AcUv>Mi 
Inl^ational City Managers Association Chicago 194J Herbert A Simon and others 
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the use or with hroad specifications.® At the same time, the most effective 
means at the disposal of states to insure compliance with minimum 
standards and to increase the general level of performance by local gov- 
ernments is tlie grant-in-aid. In every case where a grant is given for a 
specific purpose, it should be formulated to insure an adequate standard 
of performance. At the same time, grants should be given with other 
larger purposes in mind, including those of erasing inequalities of service 
among local units and of enlarging the areas of local governments.® 


Thomas C. Desinond 

13. Tlie States Eclipse tlu Cities'^ 


A perplexed Councilman of a city in upstate New York telephoned me 
not long ago to ask, "What kind of pipes will the state let us use for our 
city sewers?” 

Although I am chairman of the New York State Senate Committee on 
Affairs of Cities, I was unaware that the state regulates sewer pipes. Since 
the question was solemnly put, I answered, just as solemnly, that I would 
look into it. Inquiries at several state agencies turned up a sanitary engi- 
neer who informed me that his bureau in the State Health Department 
most certainly does have the potver to approve or veto the use of various 
types of pipes by cities. 

This is one example — and not a far-fetched one — of how our states 
keep a tight, often choking rein on our cities in a variety of matters, from 
setver pipes to tax rates, from bond issues to hiring a stenographer for the 
Fire Commissioner. 

This year forty-six state Legislatures have held or are holding sessions, 
and headlines in newspapers across the country have echoed charges and 
countercharges of state and city officials on the issue of state control of 
municipal affairs. The clash between the city’s desire — and need — for 
more self-government and the state’s attempt to retain its dominant posi- 
tion over the city has once more been brought to the fore as a major 
problem of government. It is a major problem because although minor 
abuses by the states might be tolerated, when the states strangle local 
initiative, curb local responsibility, foist unnecessary expenses on local 


® Cf. infra. Part Four. 

“ tVith respect to last part, cf. infra. Part Six. 

• From the New York Times Magazine. April 24, 1955, pp. 14, 42, and 44. Copy- 
right by the New York Times. Reprinted by permission of publisher and author. 
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taxpayers and block new service needed m an age of urbanism the cities 
ha\e strong arguments for home rule 

^\hat IS the nature of the controls the state have over cities’ How 
are they exercised’ \nd v hat specifically are the results’ 

The controls are both legislative and administrative and are applied 
and enforced in three ways One is by passing laws that affect cities An 
other IS b) judicial decisions TJte thml ts by admimstntive curbs 

In theory the states can gyant— or withhold— municipal home rule to 
any degree they vMsh In practice they restrict home rule by enacting or 
not enacting laws — either special laws applying locally or so-called gen 
cnl laws containing restrictive clauses aimed at certain cities They can 
also do It by repealing or changing city diarters Like domineering 
mothers the states refuse cities the right to run their own lives Only 
twenty-one states make so mudi as a gesture toward granting some form 
of home rule to their cities and even this is usually meaningless 

Thus although cities have the right to elect their owm officers and to 
carry om duties assigned to them by state Legislatures in roost states 
they do not have the authority lo determine their own form of govern 
ment or the powers they mav exercise Many do not even have the right to 
choose which revenue sources they can tap to support local services 
The judicial form of control stems from the fact that the courts have 
repeatedly ruled against cities and for Legislatures Judges have denied 
cities any inherent right to self-govemroem cities are deemed the legal 
creatures of the state with no powers except those granted by the state 
Moreover courts have ignored repeated evasions of constitutional prohi 
bitions agiinst laws applying to a single city 

As with legislative controls so wuh administrative restrictions States 
view the cities at best as irresponsible unruly children capable of an 
amazing amount of misduef therelote they must be held to firm stand 
ards if necessary fay an occasional fiscal spanking Todvy nearly half the 
states force cities to follow state prescribed budget systems and require 
periodic probes of city accounts either by state agencies or slate-approved 
accountants The feeling is spare the regulations and spoil the city 

States do aid cities in various ways One is by providing technical 
assistance For example Joseph Watkins a career personnel technician 
m the New ^ork Civil Service Department works in city halls throughout 
the state to help install modem personnel procedures He also keeps a 
sharp eye out forviolaiions of the merit system by job hungry politicians 
When such services are volantanly acc^tctl by the localities neither 
local responsibility nor home rule is violated But many states attempt 
to impose cmciency and virtue by restrictive state legislation which does 
more harm than good 
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Another way states aid cities is by financial contributions. One out of 
ever)' five dollars of the annual income of our cities comes from the states. 
But unfortunately the grants are usually hedged with many restrictions. 
Moreover, the cities must depend upon the real estate tax, a relic of the 
eighteenth centun’, for two out of every three tax dollars. 

The states, viewing the cities as competitors for the taxpayer’s dollar, 
not only force cities to rely on the property tax but also tightly limit the 
amount they can raise from this source. They have refused municipal 
pleas for the right to impose a payroll or an income tax, or to levy or 
increase taxes on local utilities — although the states themselves le\')’ such 
taxes for state-wide use. This further shrinks the cities’ tax base. In addi- 
tion, Legislatures often yield to pressure groups and pass laws that force 
cities to raise tlie salaries of some categories of employes or to take on 
other fiscal burdens. 

Thus, city officials, trapped between expensive demands for airports, 
roads, hospitals, schools or salaiy increases, and inadequate funds to pay 
the bills, are today walking a perilous economic tightrope. Yet in all the 
quarrels between cities and states, the cities usually have to battle with 
both hands tied behind their backs. 

The net result of these methods of state control is that our cities must 
beseech legislators for their basic right to exist, to govern, to police their 
streets, to provide water for their people. Unless they obtain legislative 
authorization from the states, they cannot establish parking lots, regulate 
intracity buses, stop slaughterhouses from opening up in residential areas, 
or do any of a thousand things a modern city must do for its people. 

The city dweller rvho is the victim of the system may rvonder horv state 
controls became so thoroughly clamped on municipal affairs. One reason 
was the powerful position whiclr the states assumed at the beginning of 
our national history. After the Revolution the states inherited all the 
authority formerly held by royal Governors. At that time the Legislatures 
dominated both the executive and judicial branches of the state govern- 
ments. The Constitution later confirmed many of the powers the states 
had assumed under the Confederation. But, in those early years, the 
efforts of state control •were not too onerous, for cities were small. 

The cities’ real troubles began with the growth of urbanism. As cities 
increased in size, political porver passed from the farm to the tenement. 
The "city vote’’ became a prime target for ambitious politicians. Law- 
makers discovered that more votes were usually to be gained by sponsoring 
local bills than by campaigning for even the most desirable state-wide 
legislation. (In all State Capitols, local bills are passed or killed on the 
basis of “legislative courtesy.’’ Customarily no bill affecting a city -vvill 



98 / State local Relof I 


be introduced or voted down vviOiout advance approval ot the lesniator 
representing that communit>) . ^ 

This has led to a seeming paradox The shori<hanging of ci i y 
states IS iraditiomlly attributed to otcrtcprcsctuaiion of rural areas m 
our Legislatures let the rural represenntnes ire b> and large disinter 
este 1 and do not mix in city affairs TIic worst offenders in the strangu a 
non of cities by states are legislatures from the cities In New \ork State 
for example forty five out of fifty-eight State Senators cither Inc or work 


In the course of time the growth of urban political power in Lcgisli 
tures raised in practice the local legislatne delegations to the position o 
superior governing bodies oter the municipal olTicials Without the 
approval of the local legislators the city authorities were unable to carry 
out nee led programs This prosed especially troublesome when the legis- 
lative delegation was of one party and the municipal officials were o 
anotlier or when the delegation belonged to the itiinoritj party in the 
Legislature 

In the resulting stalemates the failures of cities to plan in advance to 
meet clearly emerging problems of traffic congestion slum clearance and 
crime has created a recurring senes of emergencies Clutching at any 
straw the cities have often turned to the states for what aid they can get 
In addition weak local officials have often evaded responsibility and 
passed on to the states tiie solution ot sensitive issues All of these factors 
have tended to put and keep the state m the driver s seat 

^Vhat more specifically is wTong with this system of state control over 
cities? In what ways does it harm the cities^ 

It has been argued m behalf of the system that the cities have brought 
some of their woes upon themselves That is true Corruption has been no 
stranger in city halls To cite a minor but illuminating instance one 
H Bell was on Jersey City s payroll for years before someone discovered 
that he was a horse in the public works department and that a foreman 
had been collecting the employes weekly pay check 

There have been many far greater municipal scandals Yet cities are 
not as corrupt as some believe W illiam Embler former tlepuiy Controller 
of New York State informs me that the state s audit of the books of 8 000 
localities every ivso years has disdosed remarkable official probity Sums 
misappropriated in a recent year have totaled no more than 57 800 
The mam thing wrong with the state control system is that cities are 
now loo big and too complicated to have their affairs handled by outsiders 
who may not be as familiar as they should be with cay problems 

Half our people now hve in aites with populations of 100 000 or 
more Our cuies have become giant diversified businesses operating air 
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ports, hospitals and n’atcr plants. They are often the largest employers 
in their respective regions. They need freedom to regulate their growth 
and the inacasing physical and social problems caused by their size. 

Our cities have gained maturity. But instead of recognizing what they 
can and must do for themselves, the states continue to pass latvs interfer- 
ing with them, often for reasons of spite. Legislators can punish opposing 
cliques, grant concessions and act as benign overlords or petty tyrants. 

Another evil of the system is its waste of time and effort. Before my 
committee recently were bills to permit Poughkeepsie to sell some land 
it had acquired for hospital purposes and no longer needs, to authorize 
Ogdensburg to spend S5,000 on publicity, to let Netvburgh turn os'er a 
dead-end street to a factory that needs it to e.xpand. In some Legislatures 
hundreds of local bills, of no concern to anyone except the single sponsor, 
must be considered and passed at each session. 

Even when, states, out of the best of motives, substitute arbitrary regu- 
lations for local flexibility, the end result is often waste and sometimes 
danger. Because cities are required to accept "the lowest responsible bid’’ 
when buying material, they must often purchase machinery from a dis- 
tant source which cannot service it, rather than from a nearby source 
which can. There is no leeway, no discretion. Thus, some fire trucks in 
one city today carry different sets of hose connections to eveiy fire because 
tlie lowest bidder on hose connections did not have connections to fit the 
fire hydrants in that city. 

Another thing wrong with such strong state control is that lobbies can 
often use the state’s power over cities to enrich themselves. For e.xample, 
a bill ivas passed at tlte recent session of the New York Legislature to 
require cities to equip each fire truck with two sets of gas masks of a type 
apparently made by only a few manufacturers. The bill amazingly, had 
been passed twice before but Avas vetoed by Governor Detvey. Now it has 
been passed a third time. 

"iVhat can be done to improve the state-city relationship? How can the 
cities gain some independence? 

I do not propose that cities be cut loose to operate on their own. Local 
affairs are too intermingled tvith those of other levels of government for 
cities to become wholly autonomous. Arterial liigluvays, control over 
courts, wage and hour regulations, annexation of land, war against com- 
municable diseases — these are things which transcend local interest and 
call for state action. But if the delineation of state and local problems is 
difficult at times, it is hardly insuperable. 

The standard should be this: what the states can do better than the 
cities should be done by the states; what the states and cities can do best 
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together thoultl be tlonc jorniK »hat the ciliej can Jo better than the 
states should be done bv iltc tmes „,,nn 

There remains the problem of lioss to achicsc this mcthotl o opc 
Prof Rodnev Moti of (/rlRUc tnisersii) outlined lor the American u 
nicipal \ssociition three tonliiiom nccessar> to obnm home ru e f 1 
livelv public support (-) ac;tcssi\e Icidenlup by stale leagues of munici 

pahiies and (S) a change in the ittitude of judges 

In Rotary Chibs and Chambers of Commerce in ssomens clubs an 
welfare orgimzaiions our people will base to soice demands ‘ ' 
states yield their auihority o\cr the ones \ rallying iKunl could a 
demand for the simple requirement that in cscry case where states orce 
new expenses upon cities the stales would base to indicate how lie ex 
penses are to he met and luihon/c new tax Icstcs if rcquircil This wou 
be » powerful influence m imposing a sense of tcsponsihihty on legis a 
lures 

In stales where the people Ime the right of initntnc and referendum 
the voters can place freedom clauses in snie constitutions which t’c 
lawmakers would not be able to skirt In otber states the campaign wi 
have to be waged in constitutional conventions or by frontal attacks on 
the Legislatures 

At future sessions bills should be introduced to provide that cities shall 
have all powen that Legislatures are legally capable of granting to cities 
— subject to reasonable limiutions Tim would sene immediately W 
broaden the area of home rule In addition cities should be granted the 
power to draft and amend tbeir own charters 

Not all public action hov^ever should be oimeil at the states The 
buck passers on the local city councils who when confronted wiih a 
politically hot issue leave responsibility to the slates must be shown that 
the voters will not tolerate such supine behavior 

In the free association of cities the municipalities have opportunities 
to develop standards and employ experts without domination by the 
states State leagues of municipalities need to be strengthened to bolster 
technical services available to cities to withstand state inirusiotv There 
IS no basic need for conflict The well being of the states and cities depends 
upon the vitality and integniy of both 

But the best argument of all for home rule is the well run city Home 
rule should be earned by demonstrated capacity to govern As long as 
graft and incompetence are found m city halls the states will have an 
excuse to justify their light control over cities 

Tne Kmerican'h^unicipa'l Assooation s Credo of the American Mayor 
stales We believe thayl^wiiKiplcof municipal independence came* 
with it the obhgajj^J^AaSimfijj^n^oblems to meet our responsi 
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bilides, to finance our otvn enterprises trithin the limit of local resources 
and consistent tvith practical economic and social factors.” Here is ex- 
pressed die spirit of responsibility which can win home rule and make it 
a means of progress. 


Nelso72 Rockefeller 

14. Intergovernment Cooperation^ 


Now let us look at some of the major problems of concern to municipal 
government in whicli the state has an important shai'e of the responsibility 
— finances, education, housing, youth delinquency', commuter transpor- 
tation, recreation, seicage disposal and highivays. If you -will forgive me 
for stressing the problems of one state, I shall deal iv’ith these problems on 
the basis of my personal experiences in Neiv York because I irould rather 
speak in terms of specific action ratlier than in theories or broad gener- 
alities. 

First, municipal finances — The vital and increasingly important role 
of the state in its financial reladonship to municipalities is underscored 
in New York by diese facts: 

1. New York State aid to localities has increased five hundred per cent 
in the past fifteen years — having increased from tiro hundred and fifty 
million dollars in 1946 to one billion and a quarter dollars in the current 
fiscal year — a billion dollar increase. 

2. State aid to localities is six hundred per cent greater than federal 
aid to localities in Netv York State — contrary to popular impression. 

3. State aid provides, on the average, about one-fourtli of all municipal 
revenues. 

In vietv of the important role that state aid plays in local government 
finances, the magnitude of its responsibilities to the municipalities is 
clearly evident. And it is basic to meeting this responsibility: that the state 
keep its otvn financial house in order so that it can meet its full responsi- 
bilities, and that the formulas by which state aid is distributed shall reflect 
changing local conditions. . . . 

Second, education — The quarter-billion-dollar increase in state aid to 
local public scliool districts brings our total scliool aid to eight hundred 


• From an address given at the 38th annua] American Municipal Congress spon- 
sored by .■American Munidpaf Assodarion; Seattle, U'ashington; August 28, 1951. 
Printed trith permission of author. 
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million ilolhn a )eay-mote llian Iht cost ol ihc cntlin slate goicrmnent 

and iis services .,11^1 

New York State is now piling over forty mo per rent of the total loca 
public school expenditures m llie state 

But there is another phase to the problem The rise in elementary an 
secondary school enrollment m New \otk State is now moving on to the 
field of higher education and producing there a crisis in terms of ade- 
quate faalities To meet this problem we enacted this year a far reaching 
plan for financial assistance to higher eilucation whidi inchidctl a new 
program of Scholar Incentive payments to approximately one hiindretl 
ivventy thousand individual students annually doubling the number of 
state scholarships to a loul of seventeen thousand annually providing 
increased student loans with no interest for the first five yetrs ten year 
expansion program of the Slate University facihiies and a half billion 
dollar lease purchase plan for the Campus Building Construction Au 
thonty 

The states goal u to double higher education facilities (public and 
private) in the next ten years and to triple them in twenty five yean 

Tlie resulting impact on the cities of this state assistance to higher 
education » well illuitrated by the fact that the state now puts up almost 
forty five per cent of the expenses ol the Univcnity of the City of Ne" 
York 

And the state s role in educatton was further dramatically highlighted 
last Monday when we had to step in (with unprecedented action at a 
special session of the Legislature) to lift the public school system in the 
City of New kork out of the clutches of local corruption and politics and 
assure fresh higholibte leadership 

I called the special session of the Legislature on behalf of the one 
million Nevs York City public school diildren and their forty thousand 
dedicated teachen upon the professional advice ot the Commissioner of 
Education and the Board of Regenu m whose hands the State Constitu 
tion places responsibility for education m the stale This action was made 
necessary by a failure of local leadership 10 do anything of significance 
m response to repeated disclosures of maladministration graft inelfi 
cienq favoritism and atroaous neglect of school repairs The public had 
lost confidence in sdiool leaderships and the quality of instruction was 
threatened Therefore the state had to act 

Now let me turn to the third area homing— The problems of housing 
and urban renewal are among the most urgent faced by all our munici 
palities 

In this field middle income housing is perhaps the most neglected area 
Therefore tohelpmeet the finanaal aspect ot this need head-on the state 
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created last year a netv State Housing Finance Agency, tvith a bond of 
authority of over half a billion dollars as a start. To date, forty-one 
projects providing seventeen tliousand four hundred apartments have 
been approved under the state’s middle-income housing program. Mort- 
gage commitments for these projects total one hundred ninety-five million 
dollars. And ten per cent of the apartments in each project are set aside 
to take care of our senior citizens. We are noiv^ developing some new ideas 
which -^ve hope ^vill greatly accelerate this middle income housing program. 

In the field of urban renewal (a vital ingredient in the development of 
better housing) Netv York State now pays half the local share of project 
costs — and does so on a pay-as-you-go basis out of cuiTent revenues. 

In addition, -while most states depend on the Federal government en- 
tirely for loans and subsidies to provide low-income housing, Neiv York 
State since 1939 has provided nine hundred sixty million dollars in loan 
funds and forty-t^vo million dollars in annual subsidies for low-income 
housing, most of -ivhich has been used by the City of Ne^\’ York. 

The state has an important obligation to help the localities in tlie 
housing field, and it is our feeling in New York that the state can act 
as a catalyst and coordinator in the realization of effective action in this 
field. The same is true for the urban renetval and lotv-rent housing pro- 
grams. In my opinion, the Federal government should modify its programs 
to recognize state administration wherever the machiner)’ exists to handle 
such a delegation of authority. It certainly would be in the interest of 
efficiency and coordination of effort. 

Fourth, youth delinquency — Here, again, is a field of major concern 
to the administration and residents of our municipalities. 

In New York State, to assist in meeting this problem, I requested and 
the Legislature established a Division for Youtli, -ivhich has undertaken a 
program embracing advanced concepts which we believe to offer exciting 
new possibilities not only for die rehabilitation of delinquents but for 
the prevention of delinquency. 

Under this Division for Youth we are setting up youth training camps 
to ivhich youths in danger of becoming delinquent because of environ- 
ment may be referred by appropriate social agencies with family consent, 
and odier camps to which juveniles may be referred by the courts for 
rehabilitation in lieu of sentencing to reform school. This program also 
includes a large number of state-operated short-term adolescent retrain- 
ing centers, and homes for youth needing an improved environment. 

These new programs are in addition to the state’s sharing in financial 
support of the care of juvenile delinquents in local facilities. The Division 
for Youth also provides state aid to localities for youth recreation and 
related projects. 
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Thu» state expenditures to serve >outh and combat juscmle delm 
qu“ncy base been stepped up sharply to twenty four million dollars this 
\ear ^\e beliese this work is ol major importance to the future as wclf 
as essential to meeting the state responsibility in assisting muniapalities 
w iih their share of this serious jiroblera of delinquency Further expansion 
of this program is contemplated 

Fifth fommiiter Iranspartahon— Here is a critical field of municipal 
concern a problem the magnitude o! svhich has been grow mg by leaps 
and bounds 

In New ^ork the state has taken the leadership in cficctnc inter 
gosemment cooperation both at the lotal ami interstate lescls 

1 At the ins'! session of the Legislature the state worked out and 
shared with the localities a ptc^am of gcnei il tax relief for the railroads 
amoiiniing to fifteen million dollars Unforiunateh esen this drastic 
action did not remove the threat ol bankruptcy from two of our principal 
commuter roads 

2 Therefore during the recent |%l session we had to lake further 
action working out cooperative steps with Massachusetts Rhoile Island, 
Connecticut the City of New %ork and the County of \\cstchcster to 
reduce further the local tax and other fmaiici il burdens on the New 
Haven Railroad Mlulc unfortunitely this did not prevent the railroads 
ultimate bankruptcy it did create improved conditions for conimualton 
of Its commuter service under the presem trusteeship 

8 In addition within New \ork wc worketl out a plan vshereby the 
state picks up half of certain additional tax concessions by the localities, 
and the additional tax relief was made contingent upon improved as vvell 
as continued commuter service To assist the railroads in meeting this 
stipulation the state is backing a one hundred million dollar Port of 
New \ork Authority bond issue to finance lease purchase of new com 
muter cars by the railroads 

4 At the present time 1 am working vrith the Governors of Connect! 
cut and New Jersey to establish a in state agency to study the entire trans 
portaiion picture in the New y oik metropolitan area — with the objective 
of regional action to achieve major improvement of the whole commuter 
situation 

Sixth recTcnfion In miiniapahtics throughout the nation parks and 
recreational facilities have become an essential ingredient for grovvih and 
development— not only for youth but for the enure coramunuy 

As in most states the advance of urbanitation is a major problem in 
New York with respect to assunng adequate park and outdoor recreation 
facilities for our rapidly growing population now and for the future 
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^Ve came to the conclusion that tee must act rapidly if ire irere to acquire 
and preserve for public use the necessari' sites for camping, boat-landings, 
fishing, swimming, water sports, parks and other recreation facilities be- 
fore they ivere swallowed up forever or could be obtained only at pro- 
hibitive costs. 

Therefore, at my request last year, the Legislature authorized a seventy- 
five million dollar program to purchase such areas. The bill provides state 
aid to localities for this purpose at a ratio of tliree dollars in state money 
for evei 7 one dollar provided locally. This anticipation of the future’s 
needs has met with enthusiastic response from local communities tlrrough- 
out the state, even beyond our expectations. All but fifteen per cent of tire 
funds have already been committed. 

This, again, illustrates the possibilities for far-sighed cooperative action 
on the part of the state in working with municipalities and otlier entities 
of local government to meet new and emerging problems. 

There are two other areas of concern to municipalities which entail 
tremendous financial obligations and vitally affect tire lives of their people, 
namely, arterial liiglnvays and sezeage disposal. 

For example, in New York State the local communities are already faced 
with the prospect of identified expenditures totaling S1.5 to S2 billion for 
sewage disposal plants — and the meeting of these expenditures would in 
many instances involve exceeding die total debt limit of the municipality. 
At the present time, die state’s Office for Local Government is undertaking 
a major study as to the means of financing diese requirements. 

As far as arterial liiglnvays are concerned, die state is responsible for 
the engineering, construction, and a major portion of the finandng of 
these roads — and these roads, probably more than any other single factor 
today, are shaping the future growth and development of most of our 
municipalities. The magnitude of these projects in terms of money can 
ivell be illustrated by the fact diat the Legislature has audiorized arterial 
highivay changes in connection with the 1964 Neiv York '\\’'orld’s Fair 
alone, whicli ivill cost a total of ninety-seven million dollars, of ivhich die 
state’s share ivill be close to forty million dollars. 

Therefore, ivhether ive like it or not, die state finds itself right in the 
middle of municipal and metropolitan area planning in all its phases 
relating to transportation, housing, industrial development. 

It became clear to me tivo years ago that Neiv York State ivas neither 
adequately equipped to coordinate the plans and programs of die various 
state departments affecting local governments or to integrate these state’s 
plans and programs ivith those of the local communities. Therefore, to 
meet this urgent need, I set up in 1959 an Office for Local Government 
and diis year an Office for Regional Development. 
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The Office for Local Government has fostere<I joint action among local 
go%ernmentsinsohingmutKalpi*Jcins scrvetl importantly as a clearing 
house for legislation affecting locil government anil as a central point 
of information It informs and assists the Governor as to local government 
problems and the fonmilaiion of policies to utilize anil coordinate state 
resources for the benefit of local governments It also conducts annual 
workshops on the problems of local government which have importantly 
stimulated thought and the interchange of information on solutions to 
these problems 

The new Office for Regional Development with the guidance of its 
Planning Coordimiion Board made up of a Commissioner from within 
ihc executive branch of stale government has these major functions 

1 To bring about a conscious intcrrehtion of the planning and devel 
opment activities of (he various stale agencies 

2 To relate state planning and development to local planning and 
development and to Federal activities 

S To spur all levels of government within the state to comprehensive 
planning and development on a regional basis 

4 To facihtaie local planning and development activity by state action 

To my way of thinking the real challenge of the future in meeting the 
problems of the metropolitan areas is not to set up some super structure 
that would wipe out existing entities of local government Rather the 
challenge is to develop a legislative framework and the means for eHective 
cooperation between existing entities of government with the state assum 
ing Its full responsibilities for coordination and leadership as well as 
financial support 

I am convinced that stale government must take a stronger leadership 
role and is the logical leader of intergovernmental cooperniion m the solu 
tion of urban and regional problems I support federal assistance programs 
based upon need and the equalization of opportunities for all Americans 
in pursuit of nnional objectives The important consideration m the 
relationship between the three major levels of government is tJiat eacfi 
level shall fully meet its own responsibilities and not pass them on to 
another 
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POLITICAL PARTIES 
AND PRESSURE GROUPS 


The American political party has puzzled Euro- 
peans and even Americans. To many the sole purpose of a party 
appears to be to capture control of the government. The Cham- 
ber of Commerce of the United States in response to requests 
from its members for material designed to increase tire political 
arvareness and effectiveness of businessmen developed an Action 
Course in Practical Politics in 1959; a series of pamphlets and 
cases were prepared that present the inside stor)' of politics. 

“Political Party Organization” considers the development of 
parties in the United States, the influence of state election laws 
on parties, the functions of party committees, the role of the 
party leader, and party discipline. A careful reading of this selec- 
tion -^vill assist one to ansTiver correctly the questions raised at the 
end of the two cases entitled “Running a Candidate” and “The 
Organization Viewpoint.” 

“The ‘Engineering of Consent ’ — A Case Study” by Mr. Robert 
Bendimer, a free-lance contributor to major periodicals, is a re- 
markably complete account of the activities of t^vo po^verful 
interest groups in Pennsylvania, the railroads and the trucking 
industr)”^, and deserves careful study by all serious students of the 
political process. 

On the municipal scene the disappearance of the old-time 
political boss has been one of the most significant political devel- 
opments in large cities in the twentieth centuiy'. The municipal 
political boss became so firmly entrenched during the nine- 

109 
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leenth century that it appeared he had become a pcmaneni 
fixture, >et during the past thirty ^ears the classic type political 
boss has disappeared Leo Egan, a political reporter for The 
Nexs) York T lines, records the decline of the fortunes of Carmine 
G De Sapio, the leader of Tammany Hall in Neir York City, and 
compares him ivith his predecessors 
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15. Political Party Organization^ 


PARTIES ARE SHAPED BY STATE ELECTION LAWS 

Development ol our system of government has placed elections and 
politics largely in the hands of die states. The Constitution made no pro- 
vision for political parties. The potver to conduct elections ivas given to 
the states. In effect, this reservation of election power to the states also 
gave them the power to regulate the foim and nature of the political 
parties. This has resulted — foi all practical purposes — in 98 political 
paities, two in each of the 49 states. Piesident Eisenhower recognized this 
when he refeired to the Republican Party (prior to Alaska becoming a 
state) as not one party, but as “forty-eight state parties.” 

Even today, theie is no provision in federal laiv for nominating candi- 
dates for president and vice president. In the eaily days of the Republic, 
the practice giew up of nominating candidates for president and vice 
president by a caucus of congressmen in each party. “King Caucus” ivas an 
unsatisfactor)' method since people of one party living in an area which 
was repiesented by a congiessman of the other party had no voice in the 
choice of candidates. A movement developed to hold nominating con- 
ventions. The first national political convention was held by the Demo- 
cratic Republicans in 1828 at Philadelphia to nominate John Quincy 
Adams for a second term. In 1832, all parties held national nominating 
conventions for the first time. 

The conventions gretv out of the need for a broader means of reflecting 
the wishes of the political organizations in the states in the selection of 
candidates. The national conventions have no sanction or authority under 
Federal law. They aie effective only because individual states recognize 
tlieir choices and put their nominees (or electors to the electoral college) 
on the state ballots. 

State election laws shape the character of politics within the state by 
specifying how candidates shall be nominated and by setting up the con- 
ditions under which political parlies operate. 

Generally, state election laws cover: 

1. Size of the precinct oi election district. Ideally, this will be a geo- 
graphic area containing from 600 to 1,000 voters. 


• Chamber o£ Commerce of the United States From “Political Party Organization.” 
1959. Condensed and reprinted vitli permission of publisher. 
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2 of 0 board of alocl.om (tem.nology to provide 

for polling places man tile polling places tsilh clerks establitli the talnlity 
ot candidates provide ballots or election madilnes and to cantass ttie 
ballots to ascertain election results Usnall) tlierc is one board of elections 


per county 

3 Method of namtmlwti for office Uhere there is a party primary 
election to select candidates the law may govern the form of petitions and 
ihe number of names necessary to get a candidate s name on the prima^ 
ballot The law smII state filing dates and the election day the hours the 
polls will be open etc The law may provide that the board of elections 
\sill supervise and judge the party primary or it may leave this to the 
political parties to supeivise and judge 

The election law may slate that nomination for public office or political 
parly office shall be by convention or party caucus rather than a primary 
It may then provide for the means of electing delegates to the conventions 
either by party primary or by caucus 

4 Methods of general election The law wiU state the same Und of rules 
for the general election as are outlined above for the primary General 
elections are never supervised by the pohticai parties however They are 
always managed by the boards of elections or similar governmental 
authority 

5 Eligibility of voters State election laws require that voters in a 
general election shall be citizens shall be of a certain age (generally 21 
although u IS 18 in Georgia and Kentucky and 19 m Alaska) There are 
also residence requirements there may or may not be a literacy test — and 
some states require payment of a poll ux Most stales require that voters 
register at some period before they vote This is to allow time to make up 
the election rolls and judge the eligibility of the voters 

In addition to general eligibility requirements there is usually a party 
membership requirement for voters in a primary election 

In states with closed primaries voters are required to state formally 
iheir party affiliation and may vote only for candidates of their own party 
To change party affiliation they must make formal application no later 
than a specified date before the pnmaiy 

In states with open primaries a voter can vote m either party primary 
In states with door ajaf primaries a voter may switch Ins allegiance 
at any time before the primary elecUon 

In at least one state candidates may file in both parties primaries 
W here there is no party requirement for voting m a primary and in 
caucuses or conventions where the state or party rules are easy to comply 
VMth many people who arc not really party members may participate in 
the election of party officiab or m the nominating of party candidates 
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Much has been written pro and con on the desirability of this practice. 

6. Structure of the parties. The state law may provide for election in a 
party primary of one or ttvo county committeemen, or precinct leaders, in 
each election district, and that these committeemen shall meet at stated 
intervals to elect a County Chairman and otlrer party officers. It may pro- 
vide for the election of state committeemen, and that they shall meet at 
stated intervals to elect state party officials. 


GOVERNMENTAL 

POLITICAL 

FEDERAL GOVERNMENT 

NATMAl COMMITTEE 

STATE GOVERNMENT 

STATE COMMITTEE 

COUNTY GOVERNMENT 

COUNTY COMMITTEE 

MUNICIPAL GOVERNMENT 

TOWN OR CITY COMMITTEE 


WARD COMMITTEE 


ELECTION DISTRICT, 

PRECINCT OR NEIGHBORHOOD 

CITIZENS 

PARTY MEMBERS 


I 


Courtesy Public Affairs Counsellors, lr\c.. Management Consultants on Politics, 350 
Lexington Avenue, New York, New York, 


PARTY STRUCTURE 

Political party structure tends to parallel government structure as this 
diagram illustrates. 

A description and a diagram can only generally illustrate the structure 
of the political parties which vary greatly at the state and local level. In 
some states, the parties have almost no visible structure; in others, they 
have a clear definable structure which may then be virtually ignored be- 
cause it is the local custom to do political business in the local political 
club. 

Where the state election la^iv specifically covers party structure, pri- 
maries and qualifications for primary voting, there is a formal party 
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structure In these cases the inembers of a part) have adequate avenues 
for taking part m the affairs of their pan> if tliey wish 

ItTiere the state election law w brief and general parly rules govern 
party structure the nominating of candidates and the election ot part) 
officials These rules may be drawn to favor whatever party group is in 
power can be changed at the discretion ot this group and often are un 
available to the outsider Where these conlitions ex-ist insurgents m the 
party find it difficult to be effective 

In some areas there is Jmle formal political organization This is true 
of some Southern stales where there is only one real political party But 
whether formal or not there is always some form of political organization 
The organization is necessary to reach the voters to persuade them and to 
get them to the polls 


REPUBLICAN PARTY IN PENNSYLVANIA 
Formal and Informal Orgaouaiion 
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MODEL STRUCTURE 

Pcrlinps the best tvay to explain party structure is to analyze a more-or- 
less model system, with some of the variations in it. 

PRECINCTS. The basic unit of a political party is generally the precinct, 
or election district. Terminology varies in dilfercnt sections of the countr)', 
but the meaning is about the same. A precinct is a geographical voting 
unit with a certain number of voters residing in the area. The party leader 
in the jnccinct, called a committeeman, precinct leader, or similar name, 
gets out the vote of his party on election day. He develops a following in 
his precinct and if he is a capable person he can influence voters in party 
primaries and general elections. 

WARD COMMITTEE. Large cities are often divided into wards consisting of 
several precincts. The committeemen or precinct leaders in the several 
precincts in a ward generally form a ward committee. 

Ward committees may choose a nominee for a county supervisor, com- 
missioner, or whatever the title may be in the particular area, as a repre- 
sentative to the county governing board. They may also name candidates 
for city councilman, alderman, trustee, or whatever this office is called in 
the area. 

TOWN-CITY-COMMITTEE. All the precinct leaders in the town or city form 
a town or city committee. The town or city committee generally has an 
executive committee; the city executive committee is composed of ward 
leaders (chosen by the precinct leaders in their ward) and the officers of 
the city committee. The town executive committee is generally composed 
of its officers and a few other party members. 

Town committees generally select nominees for mayor, councilmen, 
supen isors, police court judges, and town clerks. 

City committees select nominees for mayor, city judges, city clerk, and 
other city officials. If members of the city council or county governing 
board are elected from ivards, members of the city committee pass on ward 
committee choices for these spots. If members of the city council or county 
governing body are elected “at large,” the city committee makes the 
decision, with the ward committee members participating only in their 
capacity as members of the city committee. 

COUNTY COMMITTEE. Members of all the town and city committees or, in 
other ivords, all the precinct leaders in the county, form the county com- 
mittee. The county committee will probably also have an executive com- 
mittee chosen from town and city committee chairmen. 

County committees choose the nominees for county executive if there 
is one. If not, the county governing board chooses its own chairman — 
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usually with the advice and consent of the county leader and his advisers 
— county court judge, district or county or state attorney, depending on 
what the chief county prosecuting officer is called. There may be other 
offices to be filled also such as other judges, county clerk, sheriff, and so on. 

Nominees may be chosen by caucuses, or in primaries, or even by 
political clubs. Or they may be selected by a combination of these methods. 
The e.xecutive committee of a city or county may do its choosing without 
the formality of calling a meeting of the whole committee. The mechanics 
of selecting candidates, in short, depend on the election laws, the party 
rules and the customs of the area. . . . 

It is the custom in some areas for the party organization not to take 
sides or endorse candidates in the primary election, but rather to back 
the -winners of the primary in the general election. This may help mini- 
mize the seriousness of party splits, but it also may increase the possibility 
of such splits. 

STATE COMMITTEE. Each State has a state committee elected from different 
parts of the state, generally a man and a woman from eacli of several stated 
geographic areas — such as each county, senatorial district or other political 
subdivision of the state. Almost invariably, the state committee will elect 
a cliairman who is the choice of either the governor or the candidate for 
governor. A state chairman may be replaced after the campaign if his party 
loses. If his party wins, he is usually retained but the party will replace 
him if the governor -wishes a change. 

NATIONAL COMMITTEES. The national committees of both parties consist 
of a committeeman and a committeewoman from each state. They serve 
for four years and are formally elected at the national conventions. 
Actually, of course, the party in each state picks its otvn committeeman 
and committee-woman by methods established in that state, and the 
national convention simply ratifies these choices. 

In addition, the Republican National Committee rules call for in- 
clusion of Republican state chairmen of those states -which have voted 
Republican in the last presidential election. The Democratic National 
Committee does not have this rule. 

The chairman of the national committee of the party in po^ver is 
selected unofficially by the president; the chairman of the other party’s 
committee is generally the holdover selection of the party’s last presi- 
dential candidate. 


At the primary in New Jersey, voters nominate party candidates for public office. They 
also elect party organization officials. Note municipal, county, and state chairmen are not 
elected at the primary. They are elected at a meeting of their constituent committee, the 
members of which were elected at the primary. This system is typical of most states. 
(Adapted from League of Women Voters of New Jersey chart.) 




These rules of course haseexcqitions After Gosemor Dewey lost the 
presidential race m 1948 the Chairman of the Republican National 
Committee he had selected— Hugh Scow of Pennsylvania— resigned in 
1949 after it became apparent he had lost the support of the majority of 
the committee members Guy George Cabrielson of New Jersey nas 
elected to succeed Scott 


FUNCTIONS OF PARTY COMMITTEES 

An analysis of the different fcvels of party organization reseals thes^ 
activities 
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Tojviij city and county committees carry out these junctions: 

1. Organizing to get out the vote and win elections. 

2. Nominating or endorsing candidates. (Exception; some organi- 
zations keep hands ofT in the primary', and back whoever wins.) 

3. Providing services for tlie party and the voters, such as doing 
research, establishing a speakers bureau, holding social events, 
producing literature, publicity, etc. 

4. Money-raising. Political organizations have year-round expenses 
as well as campaign expenses. 

5. Afanaging patronage. 

When state election law so specifies, the parties may also be in charge 
of primary election arrangements. 

State committees and the two national committees are jnincipally sew- 
ice organizations. In addition to the normal types of sendee, they also 
produce much "how-to do-it” material for local use on organizing to w'in 
elections. In addition, the national committees arrange the national con- 
vention ever)' four years. State committees anange state conventions when 
they are called for by law or by party rules. 

State and national committees have no nominating functions. They are 
active in campaigns, producing reams of literature and sponsoring radio 
and television broadcasts. They do not, however, directly organize to get 
out the party vote, since that must be done locally. They do hire field men 
to work in certain key areas with local organizations. 

State and national committees also raise money and handle patronage. 


THE POLITICAL ORGANIZATION 

Few politicians will readily admit to the outsider tliat there is a political 
organization in their area because citizens generally feel the existence of a 
political "machine” is, in itself, an evil thing. Nevertheless, there is always 
an organization because people must organize to achieve any objective. 

Ed Flynn, Democratic leader of Bronx County, New York, for over 25 
years, put it this way; 

. . . The average voter did not realize tliat there were ten thousand political 
machines in the country, that government, particularly in our large urban 
centers, could not function witliout them, that there were both ‘good’ and 
‘bad’ macliines, and that the choice between ‘good’ and ‘bad’ lay always with 
die voters. 

... I know die facts of political life. I know that political machines, far from 
being anachronisms, are as modern as the combustion engine — and as indis- 
pensable I knou' diat fighting ‘bad’ macliines ivith hastily slapped together 

■fusion’ tickets is as futile as expecting civilian soldiers ivith only three mondis’ 
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,r.,n,»E .0 » lo.g » long .. .. have a .„»p.r., s„.™ oI go. 

ernment ve ^'lU ha^e mathim* 

Eten where there is onl> one party or die party organuaiions are sseaV. 
there are still organizations The% mav be organiratious dominaictl 
jmhi/duals— as is the case ta some of the oncpart> southern states— or 
they may be local third party good government grouiw. but there » 
ahvays some kind of organization to help candidates get nominated and 
elected 

In the one party southern states in some areas o£ the ^Vest, and m 
places sihere local and county government is on a nonpartisan basts, the 
political organization mv\ have less control over nominations than it Iw' 
elseivhere In these areas the political organization tenils to be sveakcr, 
less disciplined and the elected official is more apt to be independent of 
his party organization 

Many people favor a weak party organization and strong candidate 
organizations m the belief that under this system candidates can be more 
independent and that the hidden government of the party organization 
has less influence over the public office holders 

On the other hand some authoniies believe that vseaV parties and 
strong candidates lessen party responsibility blur the issues and emphasize 
the candidates personalities encourage demagoguery and a selfsening 
attitude in the distribution of government perquisites 


16. Running a Camlitlate* 


John Schroeder has been unhappy with decisions of the MapIeviHe 
City Council He finally decide* the only retnwly n to elect to the Council 
someone in uhom people can haie confidence He wants to run Pezer 
Hanson as an independent. Hanson is a civil engineer with an advanced 
degree in public administration whoowTis a small, successful engineering 
consulting firm in the oty 

Inexperienced m politics, Sdiroeder wonders what it would take to 
carry out such a plan 

One afternoon, a salesman from out of town who had been calling on 
Schroeder for several years comes by Schroeder knows he has been active 
m politics and sees an opportunity to get some answers The salesman. 
Homer Cooper, is happy to oblige 
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Cooper mentions two steps. One is getting on the ball. The other is 
getting elected. And he makes these points: 

1. A lawyer’s services would be required. Cooper tells Sclmoeder he 
docs not know what the law is in Mapleville but in his hometotvn Hanson 
would be required to have petitions signed by a number of eligible voters 
equal to 10% of the total vote cast in the last election for the office he is 
seeking. 

2. Later (in the campaign) literature, posters, publicity releases, and 
advertising ^voidd be required. Skilled help ■would be necessary to pre- 
pare tliese. 

3. The candidate would need to speak to important groups. For this, 
he would probably need some help with researcli and speech trriting — and 
someone to arrange the speaking engagements. 

4. A finance committee would be needed to raise funds. The campaign 
■would require more money tlian any one person tvould rvant to contribute. 

5. A precinct organisation irould be needed. By that. Cooper e-xplains, 
he means somebody in each precinct to get signatures on petitions and 
then later, to get out Hanson’s supporters to vote and to protect his inter- 
ests at the precinct polling places. 

6. Cooper says that while he is not familiar with Mapleville, if it is like 
his own town tliere is quite a bit to know about its political side. A man 
who knows local politics can save a candidate from many small mistakes 
diat could hurt his cliances of winning. 

After Cooper leaves, Schroeder does some figuring. Mapleville has IS 
precincts and the vote in the last state election was about 9,000. If Cooper 
is right about 10% of the vote being required on a petition, that would 
mean he needs an average of 50 signatures in each precinct to get Hanson 
on the ballot. 

Schroeder revietvs all the different jobs Cooper said must be done in a 
campaign. He remembers, too. Cooper’s parting remark: "John, both 
parties have an organization already set up to do this kind of ^vork. You 
ought to give some thought to getting a party to endorse Hanson and run 
him.” 

QUESTIONS 

1. Cooper listed a number of tilings including legal advice, publicity and 

advertising, researcli, a planned schedule of speaking engagements, a 

finance committee, a precinct organization, and expert ad^v-ice. 

In Mapleville, how many of these things would Schroeder really need 
to get Hanson on the ballot and make him a serious contender in tlie 
campaign? 
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£ Explain Hindi oI Ihesa Ji** ™“'4 *“ “ cmdidaM to 

run for the Council— or similar oHice— m >our community? 

3 of these jobs if any mould be most important m your 
community? 

4 Cooper explained the problem of getting on the ballot m his toss-n 

A In your community nominating is done by ■ 

B Requirements for getting on the ballot are — ’ 

C How miiclt of 3 problem would it be to get a candidate on the 
ballot in your community' 

5 Cooper suggested getting Hanson endorsed fay an existing political 
part) 

A What are tlte disadvantages? 

B 1\liat are the advantages? 


17. The 0)ganization Vtavpoml* 


Schioeder ponders Coopers suggestions for getting Hanson endorsed 
by a political party and decides to explore the possibilmes Schroeder 
(mows Frank WTiue chairman of one of the local parties He makes an 
appointment svith IShne 

All his friends agree Hanson is a good man for the City Council 
Schroeder feels IVhite would probably agree, too and w ant to run him on 
the pany ticket 

IVhite receives Schroeder cordially but after hearing bis story, shows no 
interest in running Hanson and gives his reasons 

1 As Mr Cooper has explained running for office is more than just 
getting youi name on the ballot To reach voters interest them in the 
election persuade them and get them to vote you need an organization 
to carry on a campaign 

2 e hav e such an organization m your pohticil party here in Maple 
idle IVith man) years of hard work we have built it into an effective 
organization with a good record for electing competent officials — some 
bad choices perhaps but by and large mostly good men At any rate it s 
the best means we have for getting good men elected 


• Chamber of Commerce of the Umied Stale* From Action Course m PraeUcsl 

Pohucs Workship 2 Case Problem 2 19 j 9 Repnnted v,uh permission of publisher 



The Organization Viewpoint / 723 


3. In order to be effective, we have to hold the organization together — 
not ahvays an easy task. To hold it together tve have to; 

A. Promote from within, tvhen possible. Like business firms, rve have 
found this a good policy. Bringing in an outsider, while occasionally 
necessary, causes resentment among the loyal party members. 

B. We have to -win. Workers lose confidence in an organization that 
loses elections — they drift away. To rvin, we have found that candi- 
dates must not only qualify for the job they are after, but they also 
must qualify as good candidates. It's better, too, if the candidate is 
politically experienced and knows ho\v to handle himself when 
under attack by the opposition. Politically experienced men are also 
more effective public officials as a rule. They understand the system 
and horv to rvork in it. 

4. In concluding. White suggests that since Schroeder and Hanson are 
interested in politics, he rvould like to have them help in the campaign 
or with precinct rvork. He also suggests that if Hanson would become bet- 
ter known — ^join a variety of organizations and participate in civil activi- 
ties — ^Ire might -well develop into a strong candidate in some future 
election. 

Schroeder had never before realized that tliere was so much involved in 
politics. 


QUESTIONS 

1. If you were Sdnoeder, how would you explain this interview to Han- 
son and his other supporters? 

2. White emphasized the importance of holding a political organization 
together. What do you think he meant? 

3. White mentioned “workers.” Wio do you think they are — what do 
they do? 

4. White indicated there was a difference between being qualified to hold 
political office and being qualified as a candidate to run for the office. 
What did White mean? 

5. 'i\diat do you think White would judge to be important qualifications 
for a candidate? 

5. Of all the reasons White gave, which do you think was his most im- 
portant reason for not being interested in running Hanson on the 
party ticket? 

7. After this inter^dew what courses can Schroeder and Hanson take and 
■what do you think of them? 
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8 To ivjnt extent arc poJiticaJ pirtv eijiamiatJon^ jn )otir comrnxmit) 
simihr to those o[ Mute » pmv orfnnutuon in M aplct lUc"^ 
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zen about the realities oJ poIiticJl partv organization? Wi)? 


IS. Tlic JVai'loxin Gninal Election Campai^i* 


cisT OF cmmcTEns 

POLlCt GROUP FOR C.\MP\tGN 


riarrnre Barton 

Aratner 

EVu Lo>s 
Patrick Selmidt 
BiWAfrna/ee 

Jot tiyon 


Ctiy leader of a Pofitiral Tarty in 
Nrutoa-n 

Campaigri Uanajer of ilarfon i Tarty 
for ike general election 
Canrfidfltf for tfoyor 
Condidale for City Councit 
Candidate for City Council 
(meumbent tecling ttelcttion) 
Oortont party lea ter m rt arrf 2 



Clarence Barton the at, lender ot , p„i,l,enl party ,n Nentotrn ap- 
points It allace kramet campargn manager on August 1 tor the general 
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election. Kramer has been a precinct leader for the party and has ser\'ed 
on the finance committee. He has been active in politics for 4 years. 

Councilmen are elected on a city-wide basis (as opposed to the practice 
in some cities of having the voters in each %vard elect a councilman from 
that ward). Their term of 4 years is staggered, two running ever)' tAvo years. 

Nevertheless, it has been the custom to select nominees for tire council 
on the basis of one from each ward, so that each of the 4 rvards rvould have 
at least one man representing it on the City Council. 

The Mayor’s term is two years. 

Here is horv the City Council now appears in terms of party represen- 
tation; 



NEWTOWN CITY 

COUNCIL 


Office 

Term 

From 

Party Affiliation 

Up for Election 

MAYOR 

2 years 

Wards 

Opposifion 

This year 

COUNCItMAN 

4 years 

Ward 1 

Opposition 

2 years hence 

COUNCItMAN 

4 years 

Ward 2 

Opposition 

This year 

COUNCILMAN 

4 years 

Ward 3 

Opposition 

2 years hence 

COUNCILMAN 

4 years 

Ward 4 

Barton's Forty 
(Bin Menefee) 

This year 


VOTING STATISTICS 

In tlie last election, the voting statistics in round numbers for each 
party, aside from variations between individual candidates, was about as 
follo'^vs: 


Ward 

Barton's Party 

Opposition 

Total Vote 

WARD 1 (13 precincts) 

2,000 

3,700 

5,700 

WARD 2 (10 precincts) 

1,100 

3,400 

4,500 

WARD 3 (9 precincts) 

2,400 

2,100 

4,500 

WARD 4 (8 precincts) 

3,300 

2,000 

5,300 


8,800 

11,200 

20,000 


CANDIDATES 

In the primary Barton’s party organization backed Ellis Low for Mayor, 
Bill Menefee of ^Vard 4 for another Council term and Patrick Schmidt of 
Ward 3, also for die Council. 

Ordinarily, the organization would have selected a Council candidate 
from Ward 2 instead of "Ward 3. because of the custom of having one 
councilman from each TVard. However, the party leader in TVard 2, Joe 
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R>an, had insisted on a completely unacceptable candidate Since Barton 
Ind been unable to find a good man in Ward 2 uho vouUl ' bucV R)an, 
he put up Schmidt from IVtnl 3 1^ and Mencfee were unopposctl in 
the primary, but R>an contcsictl Schmidt uith his candichte Tlieir pri 
raary fight v,as bitter, but Schmidt s\on easily 

In addjiion to candidates for local office, there arc countv clccuons for 
District Atiornc), Sheriff, and County Clerk Tlierc arc two state repre 
sentatnes pan of tshose distnm he m the fitj, a State Senator whose 
district cosers the county and itso otiicr counties a Congressman sshose 
district cosers 15 surrounding counties a U S Senator and a Gosernor 
All of Uiese are incumbents and of ilarion $ party Ail arc reasonably good 
candidates except the Goiernor who it unpopular because of his ban 
dling of certain mailers afTcciing Neuiown 

Lov., Sdirnidt, and Mcnefee are generally concedetl to be outitanding 
candidates capable, successful forceful, and appealing They are all active 
in a number of civic groups All three are vigorous and experienced 
campugnen 

llus was no accident Barton was out to win, had started preparation 
early, and saw to it that each man received a good publicity build up well 
m advance of the primary All ihree had been speaking at least once a 
week before various groups for almost nine months 

ORC\MZATION 

Barton s political organization is m fine shape in IVards 3 and 1 where 
most of his party s votes come from In Hard 2 be hai the problem with 
Ryan In H’ard J, the quality of the leadership is only average, and there 
are some precincts without leaders 

STRATEGY 

The policy group composed of Barton Kramer, Lots. Menefee, and 
Schmidt, sits down to thrash out strategy on August lOth Kramer has al 
ready appointed and briefed his chairmen of publicity, finance, research, 
speakers, headquarters, voUmteers, and oiliers. Barton would handle co 
ordination and supervision of prrcjnct work himself 

They rapidly cover the following points, miking decisions vshere they 
can 

1 Play down the Governor race, emphasize the local election since local 
candidates are strong, but the Governor is not popular 

2 Open mam headquarters downtown in Ward J on the day after 
Labor Day and simultaneously begin the campaign All ward and pre- 
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cinct leaders are to be gotten to the opening. The candidates would define 
the issues to the workers, then Kramer and Barton would brief and exhort 
the workers. Barton and Kramer would stay on after the meeting to meet 
tvith rvorkers tvho had gi'ievances, problems, or other things they tvanted 
to be heard on. Asked tvhether he tvanted publicity or not for tlie opening. 
Barton hesitates, then says, "No.” 

3. Concentrate on Wards 3 and 4. W'^ork hardest on precinct organiza- 
tion there. Have each candidate spend some time in evei^ precinct in those 
wards talking -witli the precinct leaders and voters at tea or coffee parties, 
neighborhood gatherings, super-market visits, etc. 

4. Set up a working "Citizens for Low, Schmidt and Menefee” group. 
Kramer had found enough support among civic-minded citizens to assure 
this ■\vould be successful. It tvas decided to ask them to set up their head- 
quarters in a store (with display window) in Ward 2, even though most 
members rvould come from TVards 3 and 4. 

5. Set up letterhead groups of prominent doctors, lawq'ers, merchants, 
dentists, etc. Attempt to have at least one person in eacli group who is 
prominent in lay activities of a religious faith in town. 

6. A rally is planned, though no date set. The governor’s schedule calls 
for an appearance in Newtotvn on October 23. The governor’s staff is 
pressing for a decision. 

7. Kramer reports that the finance picture is good. Contributors have 
faith in the ticket and its chances. The finance chairman has a three- 
pronged drive going to get funds — dirough personal solicitations, a mail- 
ing, and a fund-raising dinner scheduled for September 15. Kramer is 
assigned to sit down with the "Citizens for Low, Schmidt and Menefee” 
to decide '^vho that group should solicit for money and ^vhich regular con- 
tributors should be resented for the standard party money-raising efforts. 
Barton is authorized to request a reduction in tlie finance quota for Ne^v- 
torm to go to the County Committee before the County Committee could 
call and ask them to raise the quota. 

8. A tentative decision is made to buy a certain amount of ne^vspaper 
space, radio and TV time, and billboards. Budgets are ■worked out for a 
paid staff, headquarters rent, literature and mailing costs, phone bill, 
funds for election day precinct workers, etc. 

9. Kramer pushes tlirough a proposal to set up V^vo training scliools for 
precinct workers and leaders; one evening scliool for registration-drive 
training, a second scliool four days before election on getting out the 
voters. The usual school for poll watchers and clerks is planned. 

10. Plans are made for a central telephoning operation to cover selected 
precincts in "Wards 1 and 3 that are knoirn to be iveak. A citizens gi'oup 
will be asked to set up a similar operation in "Ward 2 to cover the ■\vhoIe 
■ward. 
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ISSUES 

On issues the follotviPg bieaVdo-feU « made 


Borton s Port/ j 

' Opposition Party 

Slrene 

Vulnci.^\« ] 

1 S»ici«9 

VulnetabU 

PROPOSED HOOD CONTtOL I 

ROADS SEWERS AND SO OK | 
IM SEWir DfVROPfD Af£A i 

ECONOMY IK eOVERNMENT 

1, 1 

rUMiftiMr 1 

WI(/ARE 1 
PARKS j 
SCHOOts] 

'Mood duf ng the f 

Slim ti Hrat on CQUted 
deollit, propernr dofliogo 
lOovfmmcnl neitoency 

Downtown IrsiBc. 
ipoor wnr cs in pisvd'ne 

1 poTcncnU wwert, sndsi on 

1 in newly developed oreoL 


Barton asserts that Oitr best issue is flood control \VaTds 1 and 2 
Is ere hardest hit by the recent floods and if svC can t get the people dossn 
there to sotc for us at least it mil discourrge toting for the opposition 
In the neu housing des elopments in Wards 3 and 4 there is dissatisfaction 
oser paving sessers garbage collection streetlights etc Hay can be made 
there The only thing they can throw at us is taxes and v,e can answer 
by pointing out iheir vcahness in government economy and their inefB 
cieney Smphasiie our strong points hit Okiv fseal ones neter go on the 
defensue Everyone agrees 

It IS also agre^ to stay away from national and state issues 

TIMING 

As the campaign progresses schedules are carried out well until the first 
week m Oaober 

OAr AFTER lABOR DAY Headquarters opens Campaign officially begins 
Precinct leaders are on notice to get moving 

SEPTEMBER 17 Finances are reassessed bf policy grotip A little short 
even after the dinner finance chairman ooOies up with last minute new 
soliatation gimmick Citizens club is asked to contribute No luck Some 
resentment 

SEPTEMBER 3o Opposition accuses Schmidt of shady real estate deal in 
connection w ith property being sold for delinquent taxes Charge he had 
bribed tax official Barton advised Dont answer 

OCTOBER 5 Schmidt real-estate deal on front page every clay Everyone 
furious at Barton Barton calls policy group meeting at Kramer s request 
Barton says he originally thought it would. blow over if they didn t answer 
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Since it had grown to major proportions, they had better answer loudly, 
clearly, and quickly. The policy' group decides to take time on radio and 
TV; ads in pajier. Schmidt to appear on radio and TV. Barton warns 
Schmidt to answer clearly, summarize why he is innocent in not more than 
two main points, then go on to accuse opposition of delivering a low-blow, 
knotsm to be trumped up. Further, accuse them of trying to cover up the 
real issues of flood control and sendees for newly developed areas. Day of 
broadcast, ad is scheduled saying "Sclimidt on Trial — ^Tune in Tonight!” 
Next day’s papers to carry ads on flood damage tvith pictures — copy to 
read “Stop danger to life and property! Vote for Lotv, Schmidt, Menefee.” 

OCTOBER 15: Club leaders called in. TVomen’s club assigned responsibil- 
ity for setting up and manning central phone operation on election day. 
Young people’s club to start getting ready to man polling places in second 
ward if Ryan’s people ^valk out. Ryan, still angry over primary’, is no^v 
mad at citizens group activity in his ward. “Citizens for L S iVf are offend- 
ing tire voters in my ward, driving them over to the opposition,” he says. 
“I may go with them.” Ryan emotional. No peace terms possible. 

OCTOBER 17: Governor’s office delivers ultimatum on rally in Newtown. 
Either it is set for October 23 or it is cancelled. Barton has learned that 
the Governor is booked solid the week before election, so he tells Gover- 
nor’s secretary he would like to have him that tveek, on the 28th. Says his 
local campaign timing won’t dovetail with a rally for the Governor on the 
23rd. The Governor’s secretaiy explodes, tells Barton — they can lose 
Nesvtown by no more than 300 votes if they are going to tvin tire state. 
Barton says the governor svill cairy Newtown by 300 to 500. Conversation 
ends abruptly. 

Barton calls in Kramer. They scliedule a rally for Tuesday, the 28th, 
featuring local candidates. Kramer has already booked high school audi- 
torium for 28th. They map out assignments for clubs, citizens groups, 
ward and precinct leaders, and campaign committee chairmen so that each 
person -working on the campaign has a responsibility for bringing a cer- 
tain number to the rally. Speakers cliairman is made rally chairman. 
Kramer is to supervise generally. Publicity cliairman assigned to promote 
rally. Barton is to supervise ticket distribution. 

Barton issues orders to hold up all mailings, advertising, speaking en- 
gagements from Saturday until Wednesday and Thuisday, the 29th and 
30th. 

OCTOBER 1 8: Opposition appears to be making headway -(vith their rec- 
ord on schools and welfare. Candidates meet with Barton and Kramer, say 
that everything is going ■\vi-ong, that they should shift and either find fault 
■\vith the schools, say welfare spending is getting out of hand, or somehow 
cancel the opposition effect. Barton and Kramer soothe them; point out 
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they are making headway on their own issues, more than they may realize 
Say the opposition is definitely defensue on flood control To shift the 
attack now would be to fight opposition on ihcir own ground Candidates 
reluctantly agree to continue original strategy 

OCTOBER 37 All City road equipment concentrated m 3rd and 4th 
ivards City has put on extra men Pictures in paper Barton says, "This is 
what we ha\e been waiting fori 

OCTOBER 28 Rally Low hits last minute street paving in Srd and 4th 
ward as obvious attempt to cover up in the week before election the sms 
of the past four years and an effort to buy the election by putting more 
men in the roads department He calls this financing elections with tax 
payers funds The overflow crowd of party faithful dteer to the rafters 
Rally on radio and TV 

OCTOBER 29 TO EtECKQN DAY Steady Stream of ads and radio and TV 
spots as far as budget permits Monday night rad)£>-TV half hour show at 
10 30 P M Candidates and their families appear, issues summed up 

ElECTlON DAY Candidates shaking hands outside polls all day Ryan 
jumps on bandwagon at last minute when he shows up to collect money 
to pay his election day workers Club workers man many polls tn \Vard 2 
where Rjon s people don t show up Central telephone operations success 
fully manned 

Low, Schmidt and Menefee wm with Schmidt trailing the others about 
150 votes The following chart indicates, m round numbers, the margin 
by which Low and hfenefee won 


ELECTION HESVLTS 



Barton sporty 

Opposition 

Total Vote 

WARO I 

2100 

3100 


WARD 2 

S5Q 

2900 


WARDS 

3000 

1400 


WARD 4 

3950 

1400 


TOTAL 

9900 

"vw 

1B900 


The governor ran well behind the local ticket, but carried the city by 
250 votes The U S Senator and other party candidates carried the city 
with margins of 500 to 800 votes 


(lUESTIONS 

1 Discuss the merits of the policy groups decision to ‘"concentrate on 
Wards 3 and 4 
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2. Barton and his policy group decide to stress local candidates and de- 
emphasize the Governor race. 

A. Hotv did this affect campaign issues? 

B. How did it influence the rally? 

C. How might this decision influence the Newto^vn party organiza- 
tion’s relations with the Governor? 

3. How much importance do you attach to the public speeclies, etc., 
planned for Low and Menefee before the campaign? 

4. Experienced politicians named two reasons why Schmidt tvould be a 
weaker candidate (prior to the real-estate smear) than Menefee. TVhat 
do you think they were? 

5. In a way, Kramer and Barton by-passed Ryan, the leader of the 2nd 
ward, with the Gitizens group. 

A. Hotv do you feel about this? 

B. How else might tliey have handled the situation? 

6. The campaign financing problem was not bad at all. What three fac- 
tors influenced this result? 

7. Barton advised Low and the other candidates not to debate the oppo- 
sition’s issues. Comment on his remarks in this regard. 

8. At first. Barton insisted that Schmidt should not answer attacks on 
his real estate deal. Later they gained so much attention they became 
a major issue. What did you think were Barton’s reasons for the origi- 
nal advice? 

9. When Schmidt was required to answer, comment on Barton’s advice 
before the TV appearance. 

10. Barton held back the rally until one week before the election. He also 
insisted that no statements be made for four days before the rally, and 
he held up all mailings until Wednesday and all radio and TV appear- 
ances, spots and newspaper ads until Thursday. 

A. What effect was he trying to achieve? 

B. What are the advantages and disadvantages of this procedure? 

11. Most decisions made in the campaign had to do with influencing the 
voters directly. Some others were made primarily to motivate the 
organization. Identify some of those primarily aimed at the organi- 
zation. 

12. Several actions were planned specifically to get out the "saints.” Most 
of these were unspectacular and had to do -^vith organization 
mechanics. 

A. Identify those you think fit this description. 

B. Identify the other actions of an issue or enthusiasm-raising nature 
directed at "saints.” 
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IS A issue specifically vvas aimed at sa»abl« and sinners and vas 

used to discredit the opposition? 

B \Vh) did Barton thini. jt would be effectnc? 

C \\hich issue was aimed at «ainis and sasables^ 

D \\ hat w as the dramatic result ol pressing the issue’ 

14 >iOte that both Baiton spariv soie and the opposition sote in AVard 2 
dropped oil 

A What are the reasons for the drop m each party s sotes? 

B How can you account for the tlccrease in tlie opposition sote in 
^\ards 3 and 4’ 

C How can sou account for the increase m Bartons party sote in 
^\ aids 3 and 4 

15 It has been obsened that Banon s pmy won not so much by getting 
out more 'Otes than usual but bv ihe faa that the opposition’s sote 
was less thin usual 

A Can you inierprei how this happened? 

B ^\ould you consider Barton s campaign successful? 

C In future elections when issues are diCTcrent, what changes tn 
organization and strategy might be m order? 


91. The Tioo-yar Plan* 


Arthur McCabe is the Chairman or leader of his poliiiml party m the 
town of Hackendalc population about 23 000 His party has just suITercd 
a complete defeat at the polls in a municipal election In the larger pic 
ture his party also lost the incumbent Congressman the Slate &nator, 
and the United States Senator The GosCTnor, also of McCabes party, 
was not up for election or he might base gone down too 

Everybody had different explanations for the defeat Conservatives said 
the party was too liberal and the liberals said it was too conservative Some 
said the candidates were no good Reasons ranged from Washington poh 
cies to Hacbendale garbage collection 

■Whatever the real reasons McCabe was m danger of losing his party 
leadership unless he could demonstrate in the very near future some pro- 
fessional planning that would put his party baeV in office two years later 
As a sincere and dedicated pohitcian he franUy wanted to keep leader 
ship in the hands of an experienced pro — namely. Art McCabe 

Here are some of the problem areas in which McCabe thought it neces- 


• Cliamber of Comraerre of the United SUles. From Action Course in Practical 
Fohlics Workshop 6 Case ProWetn 1 1939 Repnnted vnlh permission of publisher 
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sar)’ to do something — and some of the facts in eacli problem area that 
IMcCabe took into consideration in his planning. 

1. ELECTION STATISTICS* 


1 

McCabe Party ! 

Opposition 

Total 

Vole 

3880 i 

4743 

8623 

Percent of Vote 

45 

55 

100 

eligible Voters 




(estimated) 

5750 

7140 

14375 

Registered Voters 

4488 

5374 

11081 

Percent of Registered 




Voters ! 

40.5 

48.5 

89 


*Reading horizontally, the top two columns total occurotely, but the bottom three do not. The 
reason Is that "eligible voters" and "registered voters" include unaffiliated voters, whereas In 
the election, only McCobe's party and the opposition were on the ballot, so these people hod to 
vote for one or the other. 


McCabe knows from experience tliat about 75% of registered voters 
in his area actually vote. Maximum effort is always put into the attempt 
to get 100%, but tlie percentage stays relatively constant. However, he 
figures that among the unregistered but eligible voters he might have 
about 1260 more voters of his party's persuasion. 

2. ORGANIZATION 

McCabe has 18 precincts in his towm with 2 precinct leaders authorized 
in each. He classifies his precincts into 4 groups according to their section 
of tOTsm: 12 precincts are in relatively lotv income areas, 8 precincts are 
in newly built up sections occupied by middle income people, 12 precincts 
are in an older section of town which could be classed as a middle income 
area, and 2 precincts are populated by relatively high income families. 
He makes two tables according to this breakdoTvm classifying his precinct 
leaders first according to performance, second as to rvhether he could rely 
on their support to keep his leadership of tlie town committee: 


PRECINCT LEADER PERFORMANCE 


Performance 

Low Income 

Middle Income 
New Section 

Middle Income j 
Older Section 

High Income 

Total 

Good 

4 

4 

9 

1 

18 

Fair 

6 

2 

2 

— 

10 

Poor 

2 

— 

— 

2 

4 

Vacancy 

j 

2 

1 

1 ’ 

(4) 

TOTAL 

T2 (2 women) j 

6 (4 women) 

17 {7 women) 

3 (2 women) 

32 
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PJlECnCT I.E.40£|I tOl^LTl TO McCABE 



lowlncone 

M dd e lr«0"i« 

Middle tneore 
Old 

h.gh 

Income 

Total 

Rt*6b!* 

9 

i 

4 

1 

U 

UUKCable 

' 3 


\ * ' 

• 1 


P^lrnrel 

1 

1 - 1 

1 

1 

3 

TOTAL 

i n 

a 

1 

3 



^^cCab^ has l^^o potential nvaU, both \a\ able precinct leaders, both 
ambitious Peter Moore from the ‘middle income old area is a ^oung 
lawser who wants to get ahead \f<Cabe thints he is apt to bite off more 
than he cm chew Moore would lite to run for office or be appointed to 
a job where be could get taluable experience 

Geoige Meighan m the high income area, h m bts 50 s, successful, 
has turned over most of his business lo his son, anti would like to get tn*® 
3 political position where he could make his weight felt He )s scry able, 
but not yet attuned to the wavs o( politics nor experienced m the held. 

McCabe has one political club in his party organization, a women's 
club 

; FISAKCE 

McCabes town committee is mdebt $1500 

Hi$ finance chairman of the campaign has been a poor cholc^^— Me* 
Cabe 5 fault Fortunately, the chairman had indicated that one campaign 
was enough, and McCabe is free to reezuU another without embarrass- 
ment 

He has two possible choices for finance work. A hustling, likeable, 
young Salesman. Joe Clark, going up last, but without good connecuons. 
^feCabe thinks Joe has in mind contacting successful men through the 
finance work and using the assignment as a showcase to demonstrate his 
ability If so, he would hatestrongmotivation lodo a really good yob 
The other choice is a man in his 60s, ht^ly successful, stili active in 
his accounting firm and w ell established la the cntazouaifj He has been 
a regular contributor and soliaiorol funds for iO tears He has never tried 
to use his ability to raise money as a wedge to obtain anyrhmg and has 
alwav-s been available to belpout when needed He has two drawbacks — 
he IS not a polmoan and u not a good organiier or leader \s so many 
politiaans do, McCabe wonders what this man, Hairv Thompson, wants. 
He doubts that Thompson will work hard forev er wathout some substan 
iial rect^iiion. 
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4. CANDIDATES 

McCabe sees two problems in relation to choosing candidates. The 
first problem is the usual one of finding good men to run for local office. 
His second is to decide what higher office on a county, state or national 
level he might try to get for a Hackendale man. 

A. In the city, McCabe has two possible candidates for a seat on the 
City Council. 

Peter Moore is one. Moore is, among other things, a member of the 
Birdwatchers Society. He is also a good candidate type and capable of 
doing a good job in public office. Politically sar'r 7 . Conservative on most 
political issues. 

The other possibility is Milton Santangelo. He is a successful hardware 
store owner, highly respected in his area. Although successful, he has not 
moved out of his old neighborhood near the railroad station. Santangelo 
is active in the Elks, his church, and the Garibaldi Club. Forty-five years 
old, Santangelo has an engineering degree from State College and played 
half-back on the local high school football team 28 years ago. 

McCabe also has in mind two possible candidates for Mayor. Either 
would be acceptable for Councilman, too. 

One is George Heath, past president of the Chamber of Commerce. 
While chairman of the civil affairs committee of the chamber, he tvas very 
effective in bringing about a complete property reassessment and also in 
finding a partial solution to the downtown parking problem. The first 
accomplishment left some scars, but the second was popular. The qualities 
that helped him become chamber president also make him a good candi- 
date for Mayor. His record shows courage, ability, and effectiveness. 

The other Mayor possibility is James Goldsmith. A la^vyer. Goldsmith 
is somervhat liberal, and internationalist in his vie^vs. He has sen'ed on a 
state bar association committee and is well known for defending difficult 
and indigent cases. Several years before he formed a civic association which 
financed the erection of a public swimming pool tvith a combination of 
town funds and private subscriptions. A good trial lawyer, he could per- 
form creditably on a speaking platfonn. Goldsmith served one term on the 
town council several years ago and acquitted himself very well. Popular 
almost everywhere in town. 

McCabe would need one candidate for Mayor and one candidate for 
councilman. 

B. Higher Office. McCabe decides that of all the possibilities, he would 
prefer to put a Hackendale man in the U. S. House of Representatives to 
replace the newly elected incumbent from the opposition party. The seat 
normally is held by a man of McCabe’s party — the recent election rvas an 
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upset TJsere is no chance that ihe beaten inaimbent will be considered to 
run again 

The Congressional Distr ct cmers 6 comities Tins means McCabe must 
ha\e the backing of his county leader and the leaders of two or three oilier 
counties to sew up the nomination for his man 

Howeser the Congressional seat is not considered a great plum by po- 
litical leaders in McCabes area because a Congressman has sery lutle 
patronage to dispense \lso since unwrritten rules preclude the defeated 
incumbent s county from running another man for the scat again and 
since one other county hrs a man for the state senate seat McCabe figures 
that these two counties are at least not contenders at best possible sup 
porters for his man The state senator spot was filfed b^ one of McCabes 
men from Hackendale before he was beaten There are three counties in 
the state senatorial district all of them within the Congressional District 

McCabe has isvo possible candidates both of whom would be rated as 
comemtives on national issues 

One IS the 3’’ year old secretary to the defeated incumbent He is a 
natural candidate and has a sery compelling manner He is an articulate 
evperc on national issues and a formidable speaker He has been actiie in 
ciMC affairs 

He 18 \ery well known m the district through his campaigning for his 
former boss and other party actiMties 

In addition to being a good candidate type McCabe is drawn to him 
because 

1 He believes a strong candidate like this young man would pull 
the tvhole ticket along to some extent in a presidential year when 
national issues would be prominent m the campaign 

2 A young man could stay in Congress a long time and acquire val 
uable seniority An older man would be likely to retire before 
assuming much seniority 

The other possible candidate is a successful min m Ins early 60 s who 
ivould like to run He has substantial friends in business industry and the 
professions As a candidate the man lacks experience and s\fould have to 
be coached on issues A passable speaker good appearance dignified If 
McCabe gets this man the nomination he is certain his financial problems 
would be dose to solved He also feels however that the ticket would have 
to carry this man to some extent 


ISSUES 

The Birdwatchers a vocal and acute civic ^viup are fighting the pro- 
posed plan to fill in some marshland on the edge of town because it would 
drive away certain unusual birds 



The Two-year Plan / 137 


Public interest in “Business Climate” and the need for new industry in 
totvn are building up as a result of chamber of commerce rvork. The plan 
to fill in marshland proposes to use tire nerv land for industrial sites. 

Schools are quite adequate, but a look at long-term population grotvth, 
and physical depreciation, indicates that provision for expanding the 
schools in the near future is desirable. 

Liberal-conservative split is a problem in both parties. 

A Avomen’s civic group, a church group, and a local union are vocal on 
national and state Avelfare issues. 


PATRONAGE 

McCabe lines up some of the things he might rvant and assesses his bar- 
gaining position to get tliem as follorvs: 


What He May Want 

1. Congressional Nomination 

2. Delegate to National Convention 

3. County Clerk nomination (it is 
generally conceded at county 
head-quarters that Hackendale is 
entitled to name the man for this 
post, next election). 


What He Can Offer 

1. Can give up claim to the State 
senate seat which has been held 
by a Hackendale man. 

2. Can give up County Clerk spot 
he has a claim to. 

3. Has close relationship rvith Goa'- 
ernor’s nCAv patronage man. This 
man can help him get some state 
jobs. 


McCabe intensely dislikes using patronage to build his organization, 
preferring to rely on public recognition, participation, and a good pro- 
gram of Avork to develop his people and hold them together. HoAvcA'er, he 
knoAvs that somebody is going to get top positions and he Avould prefer, 
Avherever possible, to bargain able men from Hackendale into tliese spots 
rather than concede them to other leaders Avho might be less exacting in 
tlieir judgment on Avho can fill Avhich jobs capably. 


QUESTIONS 

ELECTION STATISTICS 

1. TVhat interpretations can Ave make of McCabe’s election statistics as 
backgr ound for discussing his problem areas? 

ORGANIZATION 

I. TWiat problems do you drink McCabe saAV in the tables titled "Pre- 
cinct Leader Performance” and "Precinct Leader Loyalty”? 
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FINANCE 

1 \\ hat problems do ^ou see in this intormation alone? 

2 Thinking of McCabes i»o-)ear plan sshat distinction do you 
make between his immediate and long range money problems? 

CANDIDATES 

1 Congressional race 

Wliat immediate advantages do you see m the younger man as a ran 
didate for congress^ 

W hat immediate advantages do you see in the older man as a candi 
date for congress^ 

What possible disadvantages do you see in the younger man’ Older 
man? 

2 City Council and Mayor 

W hat are the advantages and disadvantages of each of the four can 
didates’ 

ISSUES To the extent that issues may help hfcCabc s party win the next 
election 

1 \Miat issue or issues can he stress to win the savables? 

2 How can ^CcC^be lessen the unfavorable impact of certain issues’ 

S What issue or issues must he remain vulnerable on and take his 
chances? 

4 ^^’hac issue or issues can help m 
A Recruiting workers? 

B Improving finances? 

PATRONAGE 

1 If McCabe can get the choice of delegate to ihe National Convcn 
tion what kind of man will he be likely to select m terms of 

A Party loyalty and service? 

B Might he consider this a recognition post? 

2 How might McCabe trade to get the choice of Congressman and dele- 
gate to the convention? 

tOOKlNG BACK 

1 ^Vhat possible actions does it now appear McCabe might take in 
budding up his organization and making his own levdership secure 
avoiding a primary fight with one of his two rivals for town leader 
ship? 

2 McCabe and his town committee OTntrol the nomination tor mayor 
councilman and county clerk Assume that McCabe can by trading 
name the delegate to the NaUonal Convention and the candidate for 
Congress Careful selection of the men for these nominations can be 
the key to solving or partly solving the problems of finance issues 
the leadership contest balanang the ticket appealing to different 



The "Engineering of Consent" / 139 


income groups and the needs of the community. Considered in this 
light, u'hom might McCabe pick for; 

Congress — tvhy? 

Delegate to National Convention — ^tvhy? 

Mayor — tvhy? 

Councilman — why? 

County Clerk — why? 

Mliat problems are left unsolved by these choices of candidates? Hotv 
might they be soh'ed? 

3. Explain how (in any way not yet covered) the facts in McCabe's election 
statistics and in the different “problem areas” are related. 

4. A key factor in attracting money, workers, good candidates, and votes is 
making a party look as if it can win. In the next year and a half, what 
publicity actions can McCabe take other than making optimistic state- 
ments, to give the public the impression that his party tvould tvin? 


Robert Bendimer 

W. The ^Engineering of Coment^^—a Case Studf 


Back in the days of Ralph Waldo Emerson it was thought, at least by 
Dr. Emerson, that if a man built a better mousetrap than his neighbor, the 
world would beat a path to his door. Today, thanks to public relations, we 
understand that the builder must first arrange for “the engineering of 
public consent” to mousetraps. Next he must acquire “earned recogni- 
tion” for his particular model. And then, according to extreme practition- 
ers, he must, if necessary, “create situations of reality” by setting up, for 
example, a National Citizens’ Committee for the Urgent Capture of 
Mice. . . . 

Edtvard L. Bernays, father of the “engineering” line and one of the 
most vociferously idealistic men in the business, undoubtedly had in mind 
only proper objectives for his approach, presumptuous as its phrasing may 
sound, but the case study we are about to make shows what can happen 
when “opinion engineers” are given their head. It is a short step, it turns 
out, from wangling public consent to kidding the public into imagining 
its consent has already been given — a thought tliat Carl Byoir & Associ- 
ates, Inc., it would seem, daringly worked up to a whole creative system 
for manufacturing “situations of reality.” 


• From Reporter. August 11, 1955, pp. 14-23. Reprinted with permission of 
publisher and author. 
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(PP } iP no/fA 

It IS this ssstcm s'lih »i oxcrtnncs of mwliriet! Hirnum that unJff 
lies lol I aiu' i.iM*' I ihhi iwfjnin? to thtf S230ni{lhrtfi anriirmt »»u 
formalh ntlcil N rrr Mof >f hrijit Inc et ct i P astern Jladroad Prest 
dents ( y la n e el I hui Ijeiitr Inostn in the traile as tlic railron! 
tnicker brasxl Should this case eser come to trial irj the I'nilctl States 
District Coint in Phi! idelfihia where it has lon^ l>cm at rest, it Ssoiiltl 
doubtless sustain Pi le- s prctlulion of the most hard louRht ami bloody 
ol the ceniurs s le^-i^ liutles lint esen in the esent of a settlement, now 
strongls indicated enough has sjiillcil out in pre-trial skirmishes to afforil 
a remarkably complciL ind liscis pinorama of public relations men at 
ssoik — at least one sarict) of the species 

There is no intent here to judge the case or to pass on the relaiisc 
merjis of h luling freight h\ rail or truck Scuher is it suggcsiesl that the 
engineering that went on m this celebrated battle is ssnonymous with 
public relations in general ihoiigh m sarsing degree its asjsccis are to be 
cncouniercsl elscsshere in tlieaafi Tofmd them all logethex it ssas clearl) 
neccssars to pick in exircmecosc rather ilnn desaibe a typical one 

Nonetheless sshat giscs the affair ns sjsecial claim to attention ts that 
the nsal concerns— Ilyoir for the railroids and Das id Cliamay i Allied 
Public Relations Associates for the truckers — are whirring dynamos in the 
business ihst their clients are economic pos'Crs of ihp first rank, and that 
in their raucous clash not merely a public relations firm is on trial but 
some of the commonly practiced techniques of public relations as well 


lICTORi AT lIAnniSRURG 

On January 21 1952 Pcnnsyfsania s Gosernor John S Fine faced a 
hard decision 3\ iihoul his scio a measure called by us sponsors the Fair 
Truck Bill and by its oppcmcois the Big Truck Bill would aiiiomai 
icdly become lass That cwncome the Gosernor knew would not sit well 
svith the railroads traditionally a power in Pcnnsyhania politics roughly 
comparable to oil in Texas and sm m Nesads On ihe other hand, both 
houses of the Legislature had passed the bill which would base raised the 
weight limit for long haul micts altowed on the states highways from 
forty fise thousand pounds to sixty thousand txcept for Kentucky, the 
Pennsyhama limit was the lowest in the country, far beloss that imposed 
by any of its neighboring states Tbe trucking business smarting under 
the drastic curb had itself become a force m the Pcnnsylsann capital 
perhaps not as entrenched as exponents of die older form of transporta 
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tion, but brasher, rvitli considerable appeal to voters, and an ample supply 
of ready cash. 

Caught in this crossfire of special interests, the Governor may well have 
acted on ■ivhat he conceived to be tlie pure merits of the case rvhen, six 
minutes before the deadline, he vetoed the rveight-increase bill. If Gover- 
nor Fine had been a'oss examined on the reasons for his action, he could 
certainly have made out an excellent case. 

In the first place, the Maryland State Roads Commission was co-spon- 
soring a test of the relative damage done by various axle loads to concrete 
pavement, and rvith what appeared to be providential timing, an advance 
copy of an interim report had come to Governor Fine’s attention. The ten- 
tative findings were hard on heavy trucks. 

The Governor also understood drat the Pennsylvania State Association 
of Township Supervisors, a quasi-official body, was all out against the “Big 
Truck” bill. Tens of thousands of postcards were pouring out under its 
imprimatur addressed to the car owners of the state, and it had produced 
a television program on the Maryland road test. 

The Pennsylvania State Grange appeared to be equally aroused against 
the bill. Material had streamed out of its headquarters during the legisla- 
tive battle, and the Governor must have knotvn that the Grange had 
worked on state Senators, especially those from politically doubtful dis- 
tricts, to vote against the measure. 

So insistent, in fact, was the opposition — even after passage of the bill — 
that the Governor felt obliged to hold public hearings two days before the 
deadline for his decision — and at those hearings the anti-big-truck wit- 
nesses had made an extremely impressive case. 


HOW SPONTANEOUS CAN YOU GET? 

The result of all this civic activity was the veto. Vox populi had been 
heard and heeded. Or so it seemed, for fetv persons outside the offices of 
Carl Byoir & Associates knetv until much later; 

1. That the public relations man of the Maryland State Roads Com- 
mission, whicli had co-sponsored the road test, had been advising the 
Byoir office, on an expense account, and was later to go on the pajToll of 
Byoir’s client, the Eastern Railroad Presidents Conference (E.R.P.C.), at 
§1,000 a month. 

2. That those tens of thousands of postcards mailed out to motorists 
in the name of the Pennsylvania State Association of Township Super- 
visors had been prepared and mailed by tlie Byoir organization and billed 
to the E.R.P.C. 
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3 That during the fight for the bill, a B>oir lieutenant, according to 
his own subsequent testimom made his headquarters in the Penns)hania 
State Gra ige who'e literature was similarly drawn up b) D)oir men an 
billed to the railroads 

4 Or finall) that *he impressne showing at the hearings was not I e 
spontaneous plea of affected Pennsyhmians. but the carefully coached 
performance of B^oir-organized witnesses 

Allowing for a cemin freedom from shyness essential to the profession, 
let Reynolds Girdler, then a Btoir executisc, tell the story of the ' 
team in his oism words 

When January !9 j 1 opened there seemed cscry reason to behese that 
the truckers would get their bill through increasing the allowable weight to 
60 000 pounds The 17 ratiroads of Pennsyls-ama then started fighting 
They fought the bill (or four montlis and then threw up the sponge They 
reported to their superiors that they were licked Esen so the lobbyists in con 
trol of the railroad actuuy continued to oppose allowing the CB1\ people lo 
operate in PennsyUanta Their superiors ihen thrust us down thetr throats. 

Recommending a speaal award for C Colburn Hardy, who com 
manded the Byoir forces in the Battle of Harrisburg, the interoffice memo* 
randum continued 

The team went to work in Pennsylnnu beginning m June, 1951 
did they begin to generate publiaty agamn the bill but they were successful 
in getting a long list of organizations and indniduals publicly to oppose the 
bill Those organizations ranged from the cio to the Pennsyhanu State 
Grange Even after the bill was passed by both houses, clamor against the 
bill continued The CBS.\ team thereupon went out and organized 
twentyone witnesses for twenty^one organizations against the bill They pre 
pared their statements and the publicity \eiD of this bill meant that some 
five million dollars worth of freight was retained on the Pennsylvania Rail 
road because the trucking limit was not raised This represented one of the 
most dramatic illustrations of ihe power of organized public opinion that 
anyone could hope to find 

The opinion may have been more organized than public (Mr Hardy, the 
award nominee, modestly dismissed this description of his efforts as “over 
enthusiastic —“a sales pitch ), but the illustration was certainly dramatic 
enough According to Edward Gc^lin general manager and first vice- 
president of the Pennsylvania Motor Truck Association, the veto “trig 
gered the industry into action 

WTiile the truckers had never been a retiring sort, it was clear now that 
massive retaliation was in order It was not surprising then, that in May. 
1952, they engaged the services of David Chamay and his Allied Public 
Relations Associates As the Pennsylvania truckers president, Floyd B 
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NoeiT, pi:t it, "We tvere trying to find out •who was stabbing us in the 
back, and then if we did find out, to pull out the dagger and bring suit.” 

The identity of the assailant could hardly have been as much of a mys- 
tery as all that. Certainly, Gogolin, Noerr’s lieutenant, had a good notion 
since, as he tvas later to testify, "Practically et'ery morning, to get to my 
office, I had to stumble over C. Colburn Hardy, the Byoir man, who was 
using tlie Grange office on the first floor of our building as his headquar- 
ters.” Nevertheless, it was plain that Charnay’s sert'ices were not being en- 
gaged merely to “engineer public consent” for the hauling of freight by 
truck. He tvas hired as well to do a detective job on a fellow publicist. 

ENTER MISS SAROYAN 

Long before the Governor’s veto or Charnay’s entry into the picture, 
the American Trucking Association was aware of the Byoir tactics against 
the long-haul truckers. 

The reason for this was dramatic and simple. One day in July, 1951, a 
young lady named Sonya Saroyan, originally Sonya Jigarjian, walked into 
the American Trucking Association’s Washington office to tell Walter 
Belson, its public-relations director, all about Life with Byoir. 

After ttvo years as secretary to the Byoir executive in charge of the 
Eastern Railroad account. Miss Saroyan — f\venty-nine and variously de- 
scribed as “an attractive brunette” and “a very strange dish of tea” — ^had 
resigned or been fired, a point not easily determined. With her went a 
large packet of memos, reports, directives, letters, and releases, mostly car- 
bons or copies she herself had made and which she therefore sometvhat 
naively regarded as her “own property.” All of it 'ivas intended to show 
how the art of public relations was practiced by her erst'while employer. 
Belson accepted her offerings, along with ttvo days of tape-recorded “testi- 
mony” at $50 a day, plus expenses. For nearly a year that seemed to be the 
end of Miss Saroyan’s brush widt adventure. . . . 

At any rate, the truckers appear to have been extraordinarily slow to 
see the value of Sonya’s contribution to their cause. At one point in the 
Battle of Harrisburg, Belson telephoned Gogolin to report that some per- 
tinent material had been delivered to headquarters by an ex-employee of 
the enemy and to ask whether the trucking executive was aware of “cer- 
tain things” going on in the state, more significant even than Gogolin’s 
tripping over Hardy every morning on his way to work. Soon after, the 
Pennsylvania truckers dispatched an agent to examine the material in 
Washington and take notes. But it appears that if the Charnay organiza- 
tion had not taken over, the Saroyan dossier, in all its colorful detail, 
might have been left forever to gather dust. 
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THINGS GET GOING 

It «as in April 1^)52 that three ofiicials oE the Penns>Uania Motor 
Truck Association called on Da\id Chama>, an enterprising >oung man 
^^hose fasorable impression on John L Less is had made him a major pub- 
licist, putting him m i position to ask the truckers, and to get, §56,000 
a >ear, plus expenses for his sersices Tlie sum si as modest enough com- 
pared tilth the $150,000 a jear the railroads siere pajing Bjoir, plus ex- 
penses running up to $250 000 bm still nilier imprcssise for a man svho 
onl> a feiv sears earlier had been reporting nightclub doings for the Nesv 
York Daily Kev.s besides the United Mine \\orkers of America account 
and a colorful and reuarding stint for the Nationalist Bank of China, 
Charnay had lined up such notable clients as Ballantine Beer and Eser- 
sharp A man of \ ersaiile talents, he has managetl to promote the fortunes 
of such diserse figures as Franklin D Rooseselt, Jr, Ricliard Nixon, Rob- 
ert F IVagnei. Vincent Impelliiicn, and Louis E \Vo)fson, the man sirho 
tried (o take oser ^^ontgotn<r) Ward 

In Its preliminary phase the truckers account uas put m the hands of 
a former newspaper man named Henry Paynier, whose first order of 
business was to get a pmaie deteciiie on the track of Sonya Saroyan 
She was located in New \ork, in May and throughout the summer and 
fall, she says, Payncer and Chamay pressed her to release the material she 
had turned over to the Americrn truckers office (which apparently svould 
not yield it up to the PennsyUania group otherwise), and to tell them 
more about the workings of the Byoit enterprise 

She was offered a job, according lo her testimony, but turned it down 
Eventually, as she tells the tale she succumbed, on the understanding that 
the documents and her testimony— she had added an additional §1,050 
worth — were to be turned over (o a Congressional committee for invest! 
gallon Next thing she knew, she says, was the announcement in the 
papers of January 18, 1353, that the Pennsylvania Motor Truck Associa 
non and thirty sev en trucking companies were suing the Eastern Railroad 
Presidents Conference, ihmy-one railroads, thirty four indiv iduals (mostly 
railroad presidents and ex presidents) and the public relations firm of Carl 
Byoir 8. Associates 

ABovrvwg Sw the svanwak wtkumaxt cA lawyers, especially in pre-trial 
procedures, it seems reasonably dear that in a public-relations war any- 
thing up to and including piracy may well be expected In any event, what 

emerged from the Chamay firm s preliminary labors, as refined by the dis- 
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tinguished Philadelphia law firm of Dilwortli, Paxson, Kalish & Green, 
amounted to tlie following charge: 

That the defendant railroads had conspired, through vilification, slan- 
der, bribery, and assorted devices to drive the long-distance truckers out of 
business, with the objective of "carving out exclusive, monopolistic spheres 
of operation in the freight transportation business." To this end, the com- 
plaint ran, the Byoir firm had been hired and it “immediately initiated a 
vicious, corrupt and fraudulent campaign” to “obstruct, hamper and im- 
pede interstate transportation by motor vehicle,” all in willful violation of 
the Sherman Antitrust Act. In its reply, the Byoir firm flatly denied tlrese 
allegations. 

Boiling do^vn the cliarges as they related to Byoir, Dilwortli at the pre- 
trial hearings specified “misinformation . . . front organizations . . . dis- 
torted photographs . . . planting of stories . . . ‘boilerplate’ announcements 
. . . phony polls,” and the like. To whicli Philip Price of the defense staff 
replied tliat much of the case seemed to be that the “defendants got to- 
getlier and called the plaintiff bad names.” 

"iVhether such activities as those alleged form a pattern that is vulner- 
able under the Sherman Antitrust Act may safely be left to the courts and 
the fullness of time, but the open discussion of these techniques, illegal or 
merely tricky, is of general interest to the public and of special interest 
throughout tlie tvhole hypersensitive realm of public relations. 

LEAGUES AND FOUNDATIONS 

If there is one obvious lesson to be derived from the railroad-trucker af- 
fair, it is that tlie fulsome interoffice memorandum is a luxurj' to be re- 
sisted. A specimen of the sort that prompted Dilwortli to say he would 
guard ivith his life the collection of Byoir papers cai'ted off by Miss Sa- 
royan is this gem that Reynolds Girdler, the former Byoir executive, com- 
posed in 1949 to set the tactical line for promoting tlie firm’s new railroad 
client; 

You can see from the foregoing that this account is utterly unlike the con- 
ventional one. Here ive do not have a client for attribution. [Italics mine.] 
Of course we will release some stories under client attribution, but they will 
be of lesser propaganda importance tlian those ive can generate from motor- 
ists, property owners, tax payers, farmers or women’s groups. In sum, we not 
only have to create publicity ideas; we also have to go out in the field and 
create the groups and occasions so that those publicity ideas will become 
realities. 

One of the groups they a-eated, in tlie Neiv Y'ork sector of the battle 
line, ivas the Empire State Transport League. When Girdler first testified 
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about thi$ organization he modest!) credited its formation to a small 
group of upstate ^elv 'iork businessmen They Mere aided he said by 
Thomas Kiely a Bvoir man but only in the nicest kind of nay and 
besides the impetus ms their onn Confronted hosveier mth a memo- 
randum he had daslied off to his supenor on the subject— another of the 
documents spirited out by the impiilsue Miss Saroyan — Girdler freely ad 
muted authorship It read m part We formed the Empire State Trans- 
pon League in New )ork because ist needed an organization that could 
legitimately mail all types of propaganda on the general subject of trucks 
and highivays 

The League had an address of course — 11 North Pearl Street Albany 
It said on the letterheads — but no office that a Dun S: Bradstreet investi 
gator could locate A public stenographer took the mail and presumably 
relayed it on to the Byoir office But the organization did base a constitu 
lion and bylaus and for reproducing copies of these along "ith member 
ship-application forms the Byoir firm duly billed the Eastern Railroad 
Presidents Conference on December 9 and 12 1919 

The League was then all set to send out releases reprints and other 
such material none of which would Ime been quite so persuasue if it had 
had to bear some such imprint as Carl Byoir S. Associates Public Rela 
tions Counsel to the Eastern Railroad Presidents Conference instead of 
Empire State Transport League 

Dasid I Mackie chairman of Uie E RPC has insisted that the 
real issue is not between the heavy truck operators and the railroads but 
between an mformed and militant public and the highway freighters 
The League it seems ssas just a slice of that informed and nuluant public 
boiled down to a letterhead 

Another slice apparently was called the New Jersey Citizens Tax Study 
Foundation which was launched just as the Byoir office was wanning up 
the campaign against the truckers Among its original incorporators i*as 
oneC Colburn Hardy then commanding the Byoir railroad campaign on 
the Jersey front As Hardy later testified This was a personal matter that 
I did as a citizen similar to a great many other cnic projects m whicJi I 
happened to be interested 

It was odd though that at the preuial proceedings fifteen canceled 
checks amounting to §3 700 58 were produced from the Byoir files made 
out to Fred W Goodwin executne director of the Foundation The 

ERPC was also billed for the Foundations envelopes letterheads and 
releases as well as for contributions by the Byoir firm 

Siill harder to square with Hardy a purely civ ic role in the Foundation 
was the directive he addressed to hit staff with all the diaracteristic can 
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dor of Byoir executives; “TVe are also assisting in the formation of a new 
group; New Jersey Citizens Tax Study Foundation . . . ALL LITERA- 
TURE, ETC. from this group must be on plain paper and mailed from 
New Jersey.” 

Yet tile Foundation solemnly turned out studies on highway finance 
and even conducted a poll that showed the public fairly panting for a 
mileage tax on heavy trucks. “As a fact-finding group,” said the covering 
release, "the Foundation takes no position, merely reports the results.” 
Witli equal solemnity the Foundation later released to the press a letter to 
the New Jersey Motor Truckers Association denying tliat it was a “front” 
for the railroads. 

The New Jersey Automobile Owners, Inc., was clearly not started by 
Byoir, having been incorporated back in 1938. But, testified Hardy, “I 
helped in reactivating” it. The pattern was similar to tlie relationship be- 
tween Byoir and the civic-minded tax students. Again checks were pro- 
duced from the Byoir files. Again the E.R.P.C. was billed for material put 
out in the name of the do-good organization. And again there was the un- 
failing memorandum. This one, also from Hardy, said; 

“We are cooperating witli an autoist group. New Jersey Automobile 
Owners, Inc. . . . This group sends out considerable literature. It MUST 
be mailed in New Jersey.” 

There was a further injunction; “T\dienever any letter goes from the 
N.J.A.O., a copy MUST be mailed to Robert A. Fox, New Jersey Automo- 
bile Owners, Inc., 155 Evergreen Place, East Orange, N. J. . . .” A sensitive 
toucli, perhaps, but it probably seemed only right and proper for Mr. Fox, 
as executive secretary, to be informed of what his organization ivas up to. 

WHAT’S A 'FRONT’? 

Practically every public-relations firm makes use of citizens’ committees 
of one sort or another — and generally legitimate use. But as elsewhere in 
this business the area is cloudy, with only a shadoiv)’ line separating the 
relatively pure from the purely bogus. Thomas J. Deegan, chairman of the 
E.R.P.C.'s subcommittee on public relations, plays the ambiguity for all it 
is tvorth. Pressed by Dilwordi, he expounded his vietvs on fronts — “noble 
and ignoble”; 

“ ‘Front’ can be the very evil one that we both talked about a moment 
ago, the Commy. ‘Front’ can be something as simple and genuine as Bing 
Crosby smoking a Chesterfield. ‘Front’ can be someone else with a co- 
interest saying the story that you are interested in, too, which, to my hum- 
ble knowledge, is a perfectly genuine, proper thing to do. ‘Front’ has taken 
on even other connotations — Marilyn Monroe.” . . . 
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From Girdlers deposition we get a somewhat different perspectne 
Johnson did lnterpretatl^e and researdt work for the B)oir office he 
recalled and was paid largely on the bisu ol the number of hours he put 
in Girdler conldn i recall exactly the rate and the arrangement does 
seem to has e been pretty hazy all around He rccalletl that amounts were 
gisen Johnson for expenses — ^Johnson confirmed this— without written 
statements sviihout itemizing and often in cash Girdler thought the ex 
penses ran to 550 or S75 for an ifrernoon night and following day 

Hotel bills — Johnson usually staged at the Biltmore — s ere often sent 
direct to Byoir One of these muoduced as plaintiff s Exhibit P 65 cov 
ered a Libor Day weekend for Johnson and his ssife and must hase been 
something of a bonus Including theater tickets and meals it came to 
5190 38 Johnson said it wis for wTiiinga free article for the B)oir firm — 
an article that as it happens never quite got finished 

In spite of Johnsons failure to remember payment for sen ices 
several memos from Hardy to the bookkeeping department and at least 
one check bear the words for researcli or services rendered The sums 
were not high but on January I 195$ Johnson went on a part time basis 
with the Roads Commission and signed up as a consultant to the Eastern 
Railroad Presidents Conference for $1 000 a month 5V’hcn plaintiffs 
counsel asked him rhetorically enough whether he considered this a 
pay-off his lawjer adused him not to answer But he admitted that the 
Maryland Attorney General s office was investigating his relationship with 
B>oir while he wforked for the Roads Commission and that as far as his 
state job was concerned he was then on leave without pay In a report 
later issued by the Attorney General s office Johnson was given a dean bill 
of health but considered to have shown poor judgment 

ACCENTUATllsG THE NEGATIVE 

In the first of us many memoranda in whidi it agreed to take on the 
railroad account Carl Bjo r k Associates laid down a fevtf operating prin 
ciples to wit The basic appeal must be directed not only to friends of tlie 
railroads but to motorists conscious of hazards on the highway and to 
taxpayers Motorists are ripe foe action of some sort but as yet they have 
not found a v ay to make themselves vocal or to express their resentment in 
legislation It is our task ro accelerate Uiese spontaneously generated 
ctinents 

Accordingly the magazine department was ordered to start work on 
the long process of researdung and wriung major magazine pieces The 
radio department was alerted to write scripts and create events acceptable 
to networks and local stations It is a subject wrote Girdler that should 
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“give us plenty of scope for the ingenuity that distinguishes CB & A 
departments ...” 

Excerpts from early \vork sheets show tire turn that tliis ingenuity took 
almost from the start: 

Production Department: 10/4 . . . Selecting pictures . . . featuring irorst 
truck tragedy within the past year. . . . 

10/14 . . . Making layouts, selecting pictures, witing captions for Central 
States Netvs \^iews featuring spectacular wreck near Gaiy, Ind., of large van- 
type truck. . . 

Radio Department: 10/21 . . . Securing radio script with mention of “nasty 
truck driver." . . . 

Not all the railroad people took kindly to this sort of thing. IValter J. 
Tuohy, president of die Cliesapeake & Ohio, was sharply critical of an 
inter-office Byoir memorandum that read in part: 

At belated last, tliis is confirmation of my understanding of our conversa- 
tions concerning the desire of the account ... to portray truckers as evil, 
sinister tsTongdoers. Actually, the proposed program fell into three categories. 

. . 1. An effort by me to create and sell scripts to existing dramatic programs 
witli the trucking tlieme as basic plot, picturing the trucker as a law-breaker, 
etc. As we discussed, invariably to conform tvith nettrork requirements tlie 
“bad” truckers may have to be compensated for by "good" truckers but the 
poison will still be there and die damage done. 2. We will make all possible 
efforts to enlist the aid of regular and free-lance vxiters to utilize the truckers 
as a "lieaty”. . . . 

"William "Wliite, then president of the Neiv York Central, testified that 
he had criticized some of these Byoir effusions as being in “an eager-beaver 
jargon that I didn’t like.” 

On tire other hand, Thomas J. Deegan, who besides being chairman of 
tlie E.R.P.C.’s public-relations subcommittee tvas r ice-president in charge 
of tlie Chesapeake & Ohio's public relations, thought the stress on honor 
pictmes perfectly proper because of the danger to the public from trucks 
caiTying explosives. “Seeing the explosives truck photographed riding 
along the highrvay rvith nothing happening is interesting, perhaps, but 
certainly not striking,” he remarked, “but seeing it exploded and children 
and mothers lying on the ground tom to bits brings one up short.” . . . 


RESORT TO LAW 

Confronted -with this feverish activity and broad assortment of strata- 
gems, the truckers, on Charnay’s advice, fell back on the larv. It is not for 
the obsen^er to contend, as the defendants hai-e repeatedly contended, that 
the suit w'as brought as a counterattack in a publicity tvar. Assuming the 
plaintiff’s perfect good faith in going to court, however, we can still appre- 
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of icilu> ot iheit o\in nnking get some pretty 

Two months ifter the tnecnniKcnl pretrial sessions got under si-ay 
Robert McCay Green ccKQtmscl for the truck operators, filed an amdasit 
riddy summntinng the lesumony gticn up to tliat time and replete with 
stones of false fronts, w eighictl polls and die doing of such persons as the 
remarkable Mrs Molt Fi\e thousand copies went out to memben of the 

Pennsslsania Motor Truck Association the press and interested outsiders 

Absolutely inexcusable proiesictl Ryoir niorney R Sturgis Ingersoll 
But Ddwotth blandly suggested that ibis was obsiously a protest inspired 
by your client one of its happy ideas Oiberwisc he pointed out the 
romplaint would have been made to the conn Ccxoiinsel Green added 
that by publictimg the document in this way ihev had merely kept the 
plaintiffs properly informed And when IngcrsoU sltarply asked Are the 
politicians in Ohio plaintilfs' DilwonU settled for This » loo nice and 
too quiet a morning and we refuse to be needled 

It IS true of course that the doings of the truck operators and iheir 
publicists likewise became a matter of record but became they had never 
put on anything like as intricate a campaign as their opponents and were 
notMCtimited by the disclosure of interoffice memoranda there was muclt 
less for the railroad lawyers to work on The latter were forced to make 
do wuh such scoops as the atlegaiion Unt the truck operators had a war 
chest of $600 000 that they kept a hotel room in Hanisbutg for enter 
tainraent (}usi as the other side did) and that ev en handedly they doled 
out money to both parties sbonly before elcaions. 

In perhaps needless detail Dilwonh dwelt on Byoirs medicineman 
period in the 19'’0s when he collaborated with one \ La Motte Sage 
AM PhD LLnD in the manufacture of Nuxated Iron The nluable 
blood nerve force and tissue building properties ot this prcprration ar® 
due to organic iron in combination v ith nux v omica the label read 
But the American Medical Association found less than four cents worth 
of iron in a dollar bottle Reminded of this finding by Dilworth Byotr 
said That may be accurate but it was still the best iron tome on the 
market at the lime The trouble was with the distribution system which 
he thought made sudt products too expensive Another of his products 
was brought up-Seedol ( Natural Seed Bowel Tonic 1\orks Wonders ) 
And funliennorc he had to defend his campaign m behalf of the A 8. P 
which in l&lfi cost him a comiction for conspiring to i lolate the Sherman 
Antitrust Act and a fine of $3 000 


result 

By the very nature of t 
Tlie plaintiffs also Ind an 
and through a situation 
colorful publicity 
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Much of this line of questioning may have been inelevant, as Byoir 
strenuously pointed out. "Ever since these depositions started to secure 
evidence,” he complained, "that material has been used in many other 
trays by the Pennsylvania Truck Association to smear Carl Byoir.” He 
added, rather wistfully it seemed, that to attract greater publicity the 
truckers had gone so far as to spread a rumor that a "Jelke girl" was to 
figure as a key witness at the trial. 

But the grilling did serv’e to put Byoir on the defensive, and that evi- 
dently -was the purpose. He felt obligated to disavotr some of tlie phrases 
attributed to his subordinates in the railroad-trucker fight. E.vplaining 
that he had not been verj' active on the account, he said, "I am not taking 
the position that nobody ever did anything tliey shouldn’t have done.” 
But he was not for firing anyone. "If someone you tried to train gets a 
little too bright, a little too smart or too ambitious, his education needs 
working on.” Let tlie truckers say what they \rould, tlie fact remained that 
"integrity is the cement of our business.” 

BLESSED ARE THE PEACEMAKERS 

In the nature of tilings, tlie suit so far has aided the fortunes of Carl 
Byoir & Associates considerably less tlian those of David Charnay. But 
ironically, a settlement would prove still better for the latter than an 
eventual tidal in open court, even one that resulted in a smashing victory 
for the truckers. Charnay is in this enviable heads-I-ivin-tails-you-lose posi- 
tion for the simple reason that in spite of the suit he has for some time 
been publicly and prii'ately promoting tlie notion that the tivo branches 
of the transportation business "must decide to live together competitively 
and at peace.” 

Tide reported some months ago that in certain quarters “he is being 
touted as an ‘industrial statesman’ ” for having brought railroad men and 
truckers togetlier in a Council of Eastern Rail & Truck Common Carriers 
(C.E.R.T. for short) which seems to have found a potential meeting 
ground in the development of “piggyback” — tlie transport of truck trailers 
on railroad flatcars. . . . 

Meanivhile, it is hardly possible to overlook tlie significance of ivhat 
has been happening in Harrisburg in recent iveeks. Once again, a bill to 
increase the iveight limit for big trucks was put into the hopper. But in- 
stead of calling the Byoir men back into action again, the railroads almost 
immediately ran up the -white flag. Associated Railroads of Pennsylvania, 
odiens’ise knoira as the railroad lobby, quickly announced that it would 
not oppose the measure. Its chairman, long one of the most trenchant foes 
of “big-tirick” bills, did not exactly go all out for the measure, but it was 
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pi n tl 1! <wcct reasonableness s>is the order ot the day Alter a ibor 

oogli Jiudy of Ihe bil! licsaiJ »c Itcl dm .t i» reasombk in Mew ot 

the l^'^s of surroundinp states Tlte btU s*a$ passed by ibe legislature an 
signed by Gosemor George M Leader Fines successor 

nWlTS OVR BLSlKESSr 

^tliateser impact Uie railroad irucJcer affair itns base had on the prm 
cjpals or on the public the publicity seeins to base sent tremors through 
a calling already jiucry with scM-tlouht For in spite of a surface brash 
ness the public relations industry in general is surprisingly inaihed bv 
self searching ambiguity as to function and an almost pathetic yearning 
for recognition by the American public 

Public relations men arc fond of sietsing their function by analogy to 
other professions. Many see ihemsehes as launcrs pleading before the bar 
of public opinion A political member of the profession once spoVe of pro- 
moting a major address by the President of the Uniictl States as merchan 
dising vn-depth 

Actually this elaborate self justification is a little bewildering to the 
layman who does not doubt that public relations has a legitimate and 
consirucuse role to play one recjuired by modern society At its best it »s 
a compiler and disseminator of useful information ^^o^c than that it is 
increasingly a molder of policy in business and industry 

Perhaps it is tins impression of mounting importance that gi\es some 
of the best people in tlie business a feeling of uncertainty a sense that 
considerably more responsibility is m order 

As Tide commented Undersundably the pre-trial deposition taking 
in the truckers suit has quite a few PR men iiondering about ethics 
and behavior of ihe business 


Leo £gan 

21 Hie Political Boss Going, Going— * 


Five short years ago Carnunc C De Sapio was being described as 
mracleman one who was giving new life new viiahiy and new powert 
urban Democratic political machines Today his status is in jeopardy 
Ironically it is the reputation he acquired as he was clawing his way l 
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tlie top five years ago and Iiis subsequent efforts to live up to it that are 
responsible for his present predicament. He was billed as a netv type of 
political leader, a streamlined, modern, jMadison Avenue version of the 
old-style machine boss, endowed with all the virtues and free of all the 
liabilities of tlic famous political leaders whose sun had set. 

"What Mr. Dc Sapio and those who hitched their wagons to his star over- 
looked was that the .-Vmerican electorate had had its fill of political bosses, 
old-style or new. Voters were looking for public odidals who made their 
own decisions. They were fed up with the likes of John P. O’Brien, New 
York Mayor in 1933, who couldn't tell whom he was about to appoint 
because he hadn’t gotten "the word.” 

A Tom Dewey or a Fiorello La Guardia or a Dick Daley (Mayor of 
Chicago), who arc their own bosses, the electorate can respect and support, 
as it has proved time after time. But, given a choice between men they 
suspect of being controlled by others and men they regard as independent 
of such influence, their preference is for the independent, as they demon- 
strated with the election in 1950 of Vincent R. Impellitcrri as Mayor of 
New York and in 1951 with the election of Rudolph Halley as President 
of the City Council. 

Mr. De Sapio failed to appreciate this fundamental fact at Buffalo in 
1958 when he forced the nomination of District Attorney Frank S. Hogan 
as the Democratic candidate for United States Senator, over the combined 
opposition of \V. Avercll Haniman, then Governor, IVfayor ^Vagner and 
Herbert H. Lelunan, llicn Senator. Now he is paying dearly for his mistake. 
Except that he flaunted his strength, he might still be the most powerful 
figure in the Democratic party in New York State today. 

The mistake De Sapio made at Buffalo was one that Charles F. Afurphy, 
his illustrious and ivily predecessor as leader of Tammany and de facto 
boss of the Democratic party in New York State, carefully avoided. Unlike 
De Sapio, “Mister” Murphy (he was never called anything else by Tam- 
many members) preferred to work in the background and -was not above 
deception at his own expense to achieve his ends. 

The late Senator Robert F. kYagner, father of New York’s present 
Mayor, had a favorite political story' dealing with “Mister” Murphy’s 
talent for self-abasement. It concerned the selection of John F. (Red 
Mike) Hylan, then a County Judge in Brooklyn, as the Democratic 
candidate for Mayor in 1917, when Murphy was at the height of his potver. 

“Is Hylan a man we can trust and do business tvith?” Murphy asked 
John H. McCooey, his Brooklyn lieutenant. Senator I Vagner recalled. 

“He certainly is,” Mr. McCooey attested. “Do you want to meet him?” 

“No,” replied Murphy. “I tvant y'ou to ram him dotvn my throat.” 

And that is tvhat McCooey did. Civic groups ivere organized to demand 
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Hyians nomination Democrauc clubs in BrooVlyn passed resolimons 
commending the good Judges indqiendcnce oE Tammany Finally a 
reluctant Murphy threw in the sponge and accepted Hylan as I e 
Democratic candidate lor ^!ayQr 

At Buffalo De Sapio rammed District Attorney Jlogan ilossn the throats 
of elected Democratic officeholders instead o( allowing them to ratn Ilogan 
down Ins 

The New York District Aiiomey is a svidely known man of spotless 
reputation By nominating him De Sapio hoped to induce soiers o 
moderate views who had left die Democratic parly over llic pnor fifteen 
years to return 

Nevertheless De Sapio s display of naked political power at Buffa o 
marked the apogee of his political career It convincct! i new generation 
of voters witlioiit any experience under old-style political bosses that 
there was no difference between old style and new -style bosses 

This impression was heightened by De Sapio s physical resemblance to 
the motion picture and television stereotype of a sinister character It « 
a resemblance attributable to Im neetl for vseaiing tinted glasses because 
of an eye ailment (intn) his taste m clothes (he hkes the sharp kind) and 
his distinctive hair style (it usually looks as it he had just left the barber s 
diaiT after getting the works ) 

Actually the resemblance between Carmine De Sapio and the more 
famous political bosses of the past is far more apparent than real The 
meat on which this Tiger has fed since he came to power as leader of 
Tammany in 1950 has been so bland bis predecessors would have spumed 
U in disgust 

During all his years as Tammany s boss De Sapio has not had a single 
city franchise to sell He hasn t licensed a single gambling establishment 
or brothel so far as an) recortls show Nor have repeated investigations 
turned up a single instance m whidv he lias shared the profits of a city or 
state construction or purchase contract 

In these respects his record presents a marked contrast to his better 
known predecessors as pohtica} bosses in New York and elsewhere most of 
whom amassed fortunes by engaging in just such activmes, 

William Marcy (Boss) Tweed the classic example of a political boss 
helped make the very name of Tanunany a symbol of political corruption 
by the pctsonsl prahes he obtametf from politics 

A hulking 300 pounder Tweed was one of the Fori)' Thieves as the 
aty s Aldermen were known in his day He supplemented a private profit 
from the sale of traction franchises with a share of the profits from con 
tractore responsible for the building and furnishing of the famous Tweed 
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courthouse u’hich used to stand behind City Hall. He died in the old 
Ludlow Street jail. 

Richard F. Croker, another of De Sapio's illustrious predecessors as the 
leader of Tammany, amassed enough money in nineteen years as the city’s 
political overlord to retire to England and take up horse-breeding and the 
life of a country squire. One of his claims to fame was that he voted 
seventeen times on a single election day when he was 22 years old. At 
the age of 73 he married a Cherokee Indian girl who sundved him. 

“Mister" Murphy, a benign-looking gentleman who advanced the polit- 
ical careers of Senator AVagner, Alfred E. Smith and Jimmy ^Valker, like- 
wise waxed rich as a political leader. It was frequently charged, but never 
proved, that a large part of his fortune was attributable to his success in 
obtaining a franchise for the Pennsylvania Railroad to build its tunnels 
under the Hudson and East Rivers. A relative had the general contract 
for the construction work. 

Tlie practice of licensing underworld characters to engage in illegal 
activities prevailed until relatively recent times. Jimmy Hines, an ex- 
blacksmith who cars'cd out a tidy little political duchy for himself on the 
"iVest Side, was sent to jail for licensing the late Artltur Flegenheimer, 
better known as Dutch Schultz, to run a policy bank. 

In Murphy’s day it was an open secret that some district leaders under 
him u’cre granting extra-legal “licenses” for the operation of gambling 
establishments within their territories. Big Tim Sullivan w.as reputed to 
have granted the license for .Arnold Rothstein’s famous place, where many 
of the city’s better-kno^vn theatrical and financial figures frequented the 
gaming tables. 

The licensing arrangement was relatively simple. For a share of the 
profits, the licensor would see that the licensee was not unduly disturbed 
by the police. It was, of course, understood that a few token raids ivould 
have to be made on occasion and that certain small fry might have to go 
to jail from time to time. The inconvenience of such incidents was kept to 
a minimum. 

Democratic and Republican political machines in other cities and in 
otlier states operated on substantially the same principles and in much the 
same fashion. 

Among die better-known ones were the Boies Penrose and "^Villiam H. 
Vare machine (Republican) in Philadelphia, the Frank (“I am the law”) 
Hague macliine in Jersey City, the Pendergast macliine in Kansas City 
and the Crump machine in Memphis, Tenn. 

In all instances the success and continued operations of these profitable 
organizations depended on remaining in control of the government. This 
ivas accomplished in a number of ways. 
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^m\lng immig:r3nis ivcre hdped to obuin jobi then quicUy natural 
, c<l anc per«ii«!c>l to vole lor iheir Umelactors Needy lamih« verc 
^ .cn fo; I clotl.mj, md «>a» it Tlnnksgtunp and Christmns and the 
brca<fMnner directed to cmf> 5 o'm«ii T 1 »oMr who ran afoul of the aw 
foiin I 3 friend in the nnchint s local rc|»reicnnti»c who could penuade 
the judge to he lenient 

Thoimnds nf \oiers were placed under obligation to the machine lor 
minor lasers The adseni of the aulomobdc prosed i Ixjnanca TicVet 
fiMng enabled the machines to put the dnsers in their debt 

If the sotes that could be conlled m tins fashion were not enougi 
because of some outbreak of public indignation oscr the stay a city ""a* 
being run or the ssay u\cssvete mounting iliere was alwass the possibility 
of stealing an election through use of rcjieaters floaters ballot box stufling 
and disorders that ssould dissuade anti machine soters from casting their 
ballots 

The repeater method was probably ihc most asidely vised device for 
stealing an election because a repeater could always be depended upon 
to vote right Floaters who were rcgmeretl m colonies were usually men 
of relatively low intelligence ami often mismarVed their ballots. The 
colonizing system nevertheless was frequently emplovetl There are many 
authenticated instances in which fourteen to twenty unrelated men were 
registered from a single room 

This 1$ wliy rooming liouse operators are still required by lats to filf 
lists of their tenants with tlie Police Department and boards of election 
well in advance of election sby 

Ballot faoN stuffing was used only m cases of dire emergency because 
from the very nature of the operation u became clear as tlie boxes were 
opened that fraud had been committed In the case of repeaters and 
floaters this fact was not obvious il took an investigation to establish 
that people who were not entitled to do so had been perTniltcd to vole 

For most of a political machines operations control over the police 
force was essential A license for gambling or vice could only be good vs 
long as the police cooperated This cooperation wav adiieved m two ways 
through control of assignments and through a sharing of the license 
fees 

During the Seaburyr investigation John F Curry then leader of Tam 
many and the dominant Democratic leader m the city testified publicly 
that he regularly visited the Police Commissioner once a week and gave 
him recommendations for transfers and aV depart 

ment A detective who interfered unduly with a mid Manhattan license 
might find himself back in unitonn patrolling the lonely beaches of Staten 
Island the follow mg w eek. 
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Control over specification writing and inspection sen’ices in agencies 
responsible for construction contracts and municipal purchases was also 
essential. A former borough President of Queens was convicted of conspir- 
ing with some subordinates to require the use of a particular make of pipe 
in all setter construction. A supplier who tvas making short-iveight de- 
liveries had to have the cooperation of an inspector who would overlook 
the deficiency. Generally such an inspector would be one who owed his 
job to the dominant political machine. 

The decline of city political machines started tvith ivomen’s suffrage 
and the curtailment of immigration in the early Nineteen Twenties. 

Although slow to exercise their vote at first, women were more outraged 
than men at the alliance between political leaders and the undenvorld; 
they contributed heavily to reform movements designed to put an end to 
it. The Cable Act, setting up immigrant quotas, slowed the arrival of new 
candidates for naturaliration to a trickle. 

The effect of these two des'elopments was greatly magnified by other 
events of the early Nineteen Thirties. The great depression called for 
measures beyond the financial resources of the machine, and so Govern- 
ment took over the functions of providing relief to the needy and of steer- 
ing breadtvinners to the jobs that were available. 

The end of prohibition cut off a big source of undenvorld revenue and 
sharply reduced public toleration of law es'asion. Municipal revenues were 
hard hit and city treasuries found themseh'es unable to satisfy the needs 
and desires of the machines. City cliarters uere revised to reduce the op- 
portunities for favoritism in the making of purchases and the award of 
construction contracts. 

New York was harder hit by the cumulative force of these develop- 
ments than many other cities. Fiorello La Guardia’s reform administration 
was installed in City Hall to root out the evils disclosed by the Seabury’ 
investigation. Under direct orders from the TVhite House, Tammany was 
placed on a staiwation diet with respect to Federal patronage. 

In other places like Jersey City, Memphis and Kansas City the anti- 
machine tide was slower in making itself felt, but its march was inex- 
orable. As an institution the political machine was doomed and, in time, 
this fact became clear even to Frank Hague, Ed Crump and Boss Pender- 
gast. Machines still persist in a few small cities, but even in these it is 
questionable whether they can outlive their present operators. 

By their very' nature, political machines run counter to ivhat is fast 
becoming a fundamental American ethic: choices between candidates 
should be based on their merits or the merits of their programs. In the 
case of machine voters the merits of the candidates or their programs are 
the least of the considerations entering into a choice. Far more important 
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IS tiie desire to discharge an obligation or the hist for pov.cr and office. 

Despit“ the setbacks he has recened De Sapio has continued to court 
the good opinion of the public £\en iliough the )obs are tinsalaned he 
obuoiiji likes being leader ol Tammany and Democratic National 
Commiueetnan for New kork and won t surrender cither place willingly 
The attraction of both offices is the power and position they gise 
John Adams once wrote that anv man who can conirol more than his own 
vote IS an aristocrat in a democracy One who can control as many rotes as 
the leader of Tammany becomes by tins definition a first flight aristocrat. 
By Ins control or influence o\er nommattons and appointments he can 
adiance or retard a political career He is a man to be reckoned with one 
whose goodwnii is important And Dc Sapto likes being important It is a 
safe speculation that his political power u also an asset in the insurance 
business that provades his persona) income 

In modem society ifie political boss of old is being replaced by the 
expert in public relations by the people who can create illusions and 
translate the intncaoes of gosemment into simple understandable gen 
eral pnnaples by (hose who know how to manipulate symbols 

Mr De Sapio on die basis ol his teconl thus far is not sudt a man 
Ikather he is a pohtinan $ politician Oilier politicians respect and admire 
Ills handiwork They welcome his coutisel In an earlier age he would 
ha%e been unbeatable But this is the sixth decade ot the twentieth 
century Times hate changed That is why De Sapjos back i$ to the wall 
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THE STATE LEGISLATURE 


The principal policy-making body of a state gov- 
ernment is the legislature. The drafters of the early state consti- 
tutions provided for tlie dominance of the government by the 
legislature. The state legislature, however abused its trust with 
the result the constitution rras amended to place restrictions on 
tire legislature. These restrictions today shackle many state legis- 
latures and prevent them from fulfilling their responsibilities 
properly. 

Refonn of the state legislature long has been advocated. One 
of the most significant reports dealing -with the state legislature 
was released in 1961 by the National Legislative Conference’s 
Committee on Legislative Processes and Procedures. The Com- 
mittee As'as gi’eatly disturbed by the decline in the po-wer and 
prestige of state legislatures and called upon legislators to put 
their houses in order. The report evaluates state legislatures and 
contains recommendations for strengthening them. It appears 
to be safe to conclude that most, if not all, problems associated 
r\dth tire typical state legislature and many problems of state 
government rvould be eliminated if the recommendations rvere 
adopted. 

All state legislatures were bicameral from 1836 — the year Ver- 
mont dropped the unicameral legislature — until 1937; in 1934 
the voters of Nebraska approved a constitutional amendment 
providing for a unicameral legislature. Although Nebraska has 
operated successfully with a unicameral legislature since 1937, 
no other state has adopted it. The case for unicameralism has 
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frequently been adsancctl in political literature, but seldom bas 
the case for bicameralism bc.cn presented The late Trofessor 
Frank E Horack, Jr of the Umtersity of Indiana, cndcatorcd 
to counteract the \iei\s of the unicamcralists b> arguing that bi- 
cameral legislatures can be cITcclise 

Dr T V Smith, Professor Emeritus of Citizenship and Phi- 
losophy at Syracuse Uniiersuy . takes the reader behind the scenes 
of the Illinois senate in the 1930s anti introduces him to the 
inner workings of a state legislature and the personal relation- 
ships that deielop betuecn the members bi tracing the enact- 
ment of a bill from us origin m the legislators mind to a period 
after its passage 
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22. American State Legislatures in 
Mid-twentieth Centiirf 


La\\’s must exist before they can be administered by the executive or 
construed by the judiciary. The special mission of the legislative branch in 
American government is to create the laws ■which then become the compass 
and concern of the other branches. 

A review of the role of the legislature must commence with a recogni- 
tion of the essential unity in the purposes for which government exists. 
Governments are instituted to secure to the people dreir “unalienable 
rights,” the Declaration of Independence asserted. In establishing the 
means by which government should be carried on, die Founding Fadiers 
developed and applied the concept of dividing the job among diree co- 
ordinate and co-equal brandies. The objective of this “separation of 
powers” was to safeguard the people’s liberties, not to obstruct needed 
governmental accomplishments or to produce disharmony among the 
brandies. 

The task of the legislature was defined some fifteen years ago as 

. . essentially the determination of broad policies in a clear and derisive 
■way; authorization of organization, personnel, poivers, and finances ade- 
quate to administer its policies; and review of the effectiveness of those 
policies and their administration.” (Committee on Legislative Processes 
and Procedures, the Council of State Governments, Our State Legislatures, 
revised edition, 1948, pp. 1-2). ^Ve concur in this definition. 

The state governments in this centurj’ have experienced a tremendous 
expansion in their budgets, personnel and programs. They have been 
called on to face a widening spectrum of problems — social and economic 
affairs, education, institutional care and welfare, industrial expansion and 
resource development, transportation, metropolitan areas, relationships 
betiveen persons in a changing society, and many others. These neiv and 
expanded activities have resulted in corresponding increases in the re- 
sponsibilities of the legislatures. 

In the evolution of our governmental institutions, the state legislatures 
have suffered a sorr)' decline in power and prestige during most of 
American histor}', a decline which has made serious inroads on the division 


• Committee on Legislative Processes and Procedures of the National Legislative 
Conference. From State Government. Autumn 1961, pp. 245-^2. Reprinted with per- 
mission of publisher. 
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ot poivets and coordinate cliatactet of tlio three brandies of 8°'""'”“' 

In recent >eais the people ha\e come to reahie in increising degree 
ilie capacity of state governments to meet the demands placed upon t tern 
—and thus to make possible die preservation of the federal system 
requires the unshackling of the legislatures 

It ts a /imdamenial thesis of this CommiUee that the Foufiding Fat iC)S 
were wise m cs(ai>fjs/itng the coordinateness of the legislative executive 
and fudictal branches and that the survival of respoiuible representative 
government jn our coitniry req tires co equality of the Legislative branc i 
Eicry sound effort to reempbastte the primacy of the legislature in evov 
ing fufjfic policy should be encouraged and restrictions which inhibit the 
achievement of that end stiould be eliminated 

The Committee recogni/es that re achievement of the traditional ro e 
and status of tlie legislatne branch places an obligation on the legislature 
to put Its own house in onler If the legislature is to do that it must have 
the understanding and support of the electorate Tins in turn requires 
a quantity and qinlity of news coverage of the legislative process that i* 
often more hoped for than achieved 

The legislative process m most American states at mid Twentieth 
Century is becoming a fulltime function in response to governmental 
expansion Traditionally the legislatures have been composed of cititen 
legislators — full time citirens who arc closely associated with their home 
communities and vvho serve only part of ihcir nme in the state cvpitol 
To a growing extent ni least in the more populous states this tradtbo*' 
appean to conflict vvuh the needs and requirements of the job patuc^' 
hrly if the legislature is to restore a greater degree ot coordinatcness with 
the full time executive and judicial brandies There are undoubtedly real 
values in the tradition of the citi/en legislator Its retention in the fice 
of mounting legislative business wiU require continuing elforts m every 
state to prov ide the legislator wiUt ndequate staff and working conditions 
The problems dealt wuli m this brief report are by no means the only 
aspects of the legishtivc process deserving aticmion One of the most basic 
problems of all is legislative apportionment The Committee refrains from 
offering specific suggestions on this matter but ii is forced to the can 
elusion that die continued flouting of constitutional apportionment re 
qinremenls will greatly prcjiidice the confidence of the people m the 
processes of state government At the same time u would appear that the 
mpportionment jirovmons m many state constitutions are unrelated to 
present jiobiical rcaliues The Committee cvrnestly suggests that each 
Slate wfiir/i Joes not in practice reapportion at the intervals nml m the 
manner comimnionally prescribed should make a ihorough study of the 
problem and of possible mcibods for solving u including the use of non 
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legislative reapportionment bodies such as those currently employed in a 
do7cn states. 

The Committee, similarly, has not devoted extended attention in this 
report to specific forms of professional staff services for the legislature. The 
silence of the Committee is not for lack of appreciation of the importance 
of this area, but because it has already been the subject of e.xtended treat- 
ment by an earlier committee of the National Legislative Conference. 

The Committee notes with pleasure the action of the National Legisla- 
tive Conference in 1959 in creating a Committee on Legislative Rules. 
The existence of this group has made unnecessary des'elopment by this 
Committee of recommendations concerning rules. 

The Committee drairs attention to the everpresent and constantly 
clianging problem of “conflict of interest.” It suggests dtat states should 
give serious attention to this matter, including tlie possibility of develop- 
ing codes of ethics for all state employees including legislators. Prior 
efforts in this field include studies by the legislatures in Minnesota, New 
Jersey, and Texas. Measures have been enacted in a number of states. 

The Committee takes note of substantial progress by our state legisla- 
tures in the past generation, particularly since ■\\'orld "W^ar II, in equipping 
themselves for better performance of their tasks. These tasks are expand- 
ing, however; attention must continue to be directed to measures which 
will assure representative, responsible, and effective legislatures. 

Local needs, requirements, and traditions will and should modify 
application of the suggestions that follow. To eveiy extent possible, how- 
ever, effort has been made to phrase the proposals flexibly, so that local 
accommodation can be made to the principles involved. 

SUGGESTIONS FOR STRENGTHENING 
STATE LEGISLATURES 

1. LEGISLATIVE-EXECUTIVE RELATIONS. In all states, the leaders and the 
luhole membership of the legislative bodies should exercise fully and 
imaginatively those powers inhering in the legislative branch, toward the 
goal of re-establishing the fuller measure of independence from the execu- 
tive branch contemplated by the Founding Fathers. To this end, legisla- 
tures should establish improved procedures and staff facilities to assure 
effective legislative participation in such key areas as: pre-session evolution 
of public policy and preparation of legislative progi-ams; appropriating 
public fluids; auditing their expenditure; and reviewing the uses made by 
administrative agencies of the delegated power to issue and enforce rules 
and regulations. 

The drift of power from the legislative branch has sloired and to some 
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extent re^ened m leceni >eats Consaous concerted continuing cflort 
tull be required Iw'.eNcr before the balance w redicsseiJ Opjwsmon can 
be anticipated as recent efforis in some stales bear v,itness The electorate 
15 hliely to be apathetic unless the purpose and objeemes of diange arc 
made crystal clear 

A real beginning in restoring legislative posters can be made in mmi 
states within the framev ork of extsling constitutions To suggest that the 
legislature should become m fact as well as m name the latvcnacimgand 
appropriating bodv iv not to deny the executive the proper scope for 
exercise of hii Jegiumaie pouen 

Tile role and use of the exccuiiie veto is one phase which presents 
special problems for thoughtful consideration in mans states Changes in 
relevant constitutional provisions may be desirable as time goes on and as 
sustained efforts go forward to redefine roles and responsibilities Jmme 
dmely however the Commuiee suggests the follow mg* 

1 Legislatures should not rely on the exeamve veto to avoid re- 
sponsible legislative action 

2 Tlie executive should never veto bills sent lo him during or nfter 
the session without declaring his reason therefor 

3 ^^hereve^ and whenever possible legislatures should meet W 
review executive vetoes 

The Committee recognires the need for delegating certain rule mnVmg 
powers to agencies and departments m view of the increasing complexity 
of state government There is need m many states for more systematic 
requirements concerning the publication notice and adminvsiraiion of 
such rules The Comniittee also urges that newly formulated rules should 
be subject to review by a commitice of the legislature to determine 
whether legislative intent is being carried out 

In certain other respects the Jaw making branch should exerase forms 
of appropriate legislative oveistght over administrative action In a grow 
ing number of states legislative post audit agencies are helping to assure 
admmistraiive adherence to legislative intent in spending appropriated 
money Legislatures also might emstder creating a committee to review 
agency practices in purchasing personnel and oilier respects to assure 
that there is no evasion of statutory requirements 

2 LEGISLATIVE SESSIONS Undue limtlalions and restricliom upon the 
length and s«ti;ecf matter of leg^lahve s««ons should he removed 

Restrictions on the length of regular sessions of legislatures exist m 
about two-tliirds of the states In most states the limitation is direct and 
the constitutions specify the number of days during whidi the sessions 
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may continue, tvith sixty calendar days the most common. In several 
states the limitation is indirect, chiefly through cessation of legislative pay 
after a specified period. 

Direct or indirect limitations on the length of special sessions exists in 
more than half of the state constitutions. About half of the states also 
limit tlie legislature in special sessions to subjects specified by the 
Governor. 

Legislatures cannot properly fulfill their important functions without 
adequate time to consider and dispose of the questions before them. Un- 
due restrictions defeat the deliberative diaracter of legislatures, contrib- 
ute to the so-called legislative "log-jam” at the close of sessions, and result 
in inadequate consideration of measures. 

The Committee does not feel that any single solution will be equally 
applicable to all states, and therefore does not e.xpressly recommend 
annual as against biennial sessions or the removal of specified restrictions 
on special sessions. The number of annual session states, hotvever, has 
groASTi from four in the early 19-10’s to nineteen at present, and several 
more states are considering this move. 

3. LEGISLATIVE TERMS. The length of legislative terms should be estab- 
lished in such a loay as (a) to assure effective responsibility to the voters, 
and (b) to provide desirable continuity in legislative experience. A term of 
four years in at least one house, with staggered terms, is consistent with 
this objective. 

Changes in the length of legislative tenns have been infrequent indeed. 
In the recent past Ohio lengthened Senate terms from nvo to four years, 
and the new constitutions of Alaska and Hawaii have provided for two- 
year House and four-year Senate terms. 

Tsvo-year terms force legislators serving large constituencies to devote 
an undue amount of time to the business of running for office, wtli conse- 
quent reductions in time available for other legislative concerns. 

In a number of states, the practice has grown up of using so-called 
“rotational agreements.” These agreements are variously named in differ- 
ent jurisdictions but basically they designate the arrangement tvhereby one 
part (usually, one county) of a multi-part legislative district “elects” the 
legislator in the next session. IVhatever historic jurisdiction there may be 
for such a practice, the Committee suggests that it be revietved and if 
possible eliminated. Legislative districts rarely are so large and diverse as 
to preclude effective representation by an able, experienced legislator, and 
this conclusion is particularly true in sparsely settled areas tvhicli, char- 
acteristically, are the ones -which employ the “rotational agreement.” Such 
districts pay for tliis practice in loss of continuity of successive sessions by 
their legislative representatis'es, in loss of important committee assign- 
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menis and m other wa^s Moreo\er the resultant weaVening o e 
lat\ making role of the legislature u prejudicial to the achietement o to- 
etjuality of the branches of go\ernment 

4 LEGISLATIVE COMPENSATION From the iteu point of good public serv- 
ice and in light of the increasing amounts of time that legislators 
devote to their duties both during and between sessions their compensa 
tion in most states is nooj muc/> loo low Likewise the pay of legislative 
leaders faced with even greater demands on their time m most jurisdie 
tions IS notably out of line Flat salaries rather than a per diem alloo. 
ance should be paid Salary and reimbursement of necessary expenses 
should be provided m amounts suffiaent to permit and encourage compe 
tent persons lo undertake gro«.ing/y important and time-consuming lcg‘‘ 
lative duties Actual amounts of salary and expense money should be 
provided by statute rather than specified in the constitution 

Adequate compensation permiu legislators to desote as much time as 
necessan to legislatne duties both during and belts cen sessions Thes^ 
duties are not in midTssentieth Century such ihat they can be forgotten 
or Ignored ishen the regular session adjourns The contribution of the 
legislator must be measured more and more by this thoughtful partici 
pation in interim study actisities tshich are essential preliminanes to the 
next session 

Relame to the same point legislame compensauon should not be such 
as to preclude able people ssho lack pruate means from serving because 
of financial sacrifice or to force such people to find supplemental income 
from private interest groups or imlisiduals In light of the costs of running 
for and serving in the legislature some financial sacrifice is incMtable for 
most people The goal should be to reduce this sacrifice in order to assure 
ample numbers of qualified candidates and their independence from un 
desirable interests ^ 


PioMs.on also should be made for addiiionaf compenianon of fegul» 
me fcadeis lo corer com incident to the.t added cespom.bilihes Reun 
tacs^emcn, foe icasef hotel and meat, shonfd be prosuted alt fegcslamn 
Imlh during scuions and on inierim committee, and ceseatch acmine, 
bets een sessions 

Some peogem, on ihme ™„e„ h,, p 3 „ 

decade or ,o In 1W3 Ic, than haft of ,he „,ed the salary plan 

'■ 'I«™um salacie, ro« 

oTlaOri!^Wn"'‘‘"l'" c" and Nen tori 

Pc^mZnm S T ■" Cal, torn, a Illinois and 

r™cs m 1917 a, ail^ ' '■“““'"■I W >tatnte in onlj mem, 

states in UU/ as against ticntj five in 1960 

As to legislatne leaders a few ^ , 

•ew states now make fmanaal adjustment 
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for the tremendous amount of time they must devote to the legislature’s 
business. As an example, Massachusetts, an annual session state, doubles 
the regular annual legislative salary of $5,200 for the Senate President and 
House Speaker and pays an additional S2,600 per year to four other House 
and three other Senate leaders. New Jersey grants its House and Senate 
presiding officers $1,666 a year above the basic $5,000 salary; Ohio gives 
$2,500 over the basic $2,500; and Tennessee, tvhich pa)'s legislators on a 
session day basis, provides each presiding officer an additional $3,750 per 
year. Texas for over a decade has provided each of the uvo presiding 
officers a rent-free apartment in the capitol building. 

The examples cited should not obscure the fact that most states have 
failed to keep pace with desirable change. 

Most states have established retirement systems to cover their public 
employees. Only a few have extended such coverage to legislators. The 
Committee feels it is entirely within the bounds of fairness and propriety 
to grant legislators equitable retirement pensions which take into account 
length of service. 

5. LEGISLATIVE EMPLOYEES. Full-time legislative employees should he ap- 
pointed on the basis of merit and competence. The tenure of technical 
and professional legislative personnel whose work does not involve parti- 
san operations and activities should he determined hy competence in the 
discharge of their duties, and not by changes in party or group control. 
As far as circumstances permit, the working conditions of legislative em- 
ployees should not he less advantageous than those of employees in the 
executive and judicial departments. 

Major emphasis has been given during the past score of years to the 
establishment of permanent legislative services of a technical and profes- 
sional nature. While this Committee has not reviewed these developments, 
it desires to record full approbation of this desirable movement — and 
further to express gi'eat satisfaction with the determination of most states 
to staff these agencies on the basis of merit, as mirrored by professional and 
technical qualifications. Consistent with the goal of legislative independ- 
ence, however, it is suggested that career legislative employees should be 
independent of the recruiting, advancement, and disciplinary jurisdiction 
of the executive branch merit system. 

On the housekeeping side of the legislative process, there has been a 
noticeable trend towai'd placing the office of legislative chief clerk or 
secretary on a full-time basis. About a third of the ninety-five such offices 
in the forty-eight states had been put on a full-time basis in 1957, most of 
them within the score of years just preceding. 

Staffs serving standing committees have not, as a general rule, been 
supplied in the number or iwth the special knoivledge which circum- 
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stances require Most legislatures should desole much attention to this 

6 lEGlSUTJVE COWMtTTEcS ORGANIZATION PROCEDURE, PUBIIC HEARINGS. 
EXECUTIVE SESSIONS t ommit eis sJ ould be reduced m number m many 
sfntei In any reunion of (he committee system, due regard should be given 
to organizing committees ( n the basts of related subject matter, e/jua i~a 
tion of u 01 kload eoopcrolion belucen (egtifutive houses, and reduclton m 
undue committee b <>deni on individua/ members 

Pto\ isiojw i'louM be made Jor public hennngr on major bilfJ, niln 
adequate faciliHes for such beoringj .IdLanire notice of bearings jbouW 
be published and made readily atmlable 

The Tight of hgislaine cornmrWeei to hold closed or execuliie sessions 
u/ten necessary s/ioutd be recogni’ed, and its destrability emphasised 
There ha%e been noubie cITotis since World War II lo reduce the 
total number of committees m manv stites Between 1946 and 1959, for 
example the median number of House standing committees s\as lowered 
from thirty nine to twents three and of Senate committees from thirty 
one to twenty J'esertlieless in 1959 four state Houses of Rcpresentatises 
had fifty or more eommittees and $i\ Senates had tinny six or more 
committees Hence theie is room for improtement 

Of perhaps even greater importance is the problem presented by nuilti 
plying unduly the number of committees on which the legislator serves 
A survey m 1935 indicated that the average House member m seven states 
and the average Senate member in fifteen states served on seven or more 
committees and in eight legislative bodies the average member served on 
ten or more commjiiccs. An average of sixteen committee assignments per 
member was reported m one case This is a situation which places m 
ordinate demands on the nidivufuai law.maker WTule no set standard 
appears achievable the end objective should be to enable the individual 
legislator to do his construclne best m re\iev\ing and perfecting bills m 
committee 

Another improvement m the committee process — increased use of joint 
committees — has been recommended much in recent years but without 
notable response Real econonues in tim^ effort and money will result if 
joint hearings by commitiees of both houses are held on bills, especially 
on lulls which hold high interest or are controversial Several New Eng 
land slates for example, provide ample evidence that widespread use of 
joint committees and hearings does not impose undesirable constraints or 
unthie burdens on the legislaiots involved 

Tlic Commiitee has addressed its attention to two additional aspects of 
legislative comnuitee work, both involving legislative discretion and re 
sponsibiluy (1) the povser of committees lo deny hearings and to kill 
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bills; and (2) tlie po^s'er of committees to hold closed or executive sessions. 
This Committee asserts its belief that standing legislative committees 
normally do have and should have both of these powers. It is obvious that 
important bills desen'e and must have public hearings. The legislature 
whiclr denies that principle rvould learn tlie cost dearly. To require public 
hearings on all bills irrespective of nature, hotvever, is to deny any legis- 
lative discretion, to dilute legislative time, and to increase unduly tire 
length and cost of sessions, rvithout commensurate gain. 

The Committee is strongly of the view, also, that it is a misapplication 
of the slogan "freedom of information” and a positive mischief to the 
public rveal to deny to legislative committees any opportunity at all for 
closed or executive session. Accommodation and compromise are inherent 
in all phases of the political process. Recognition of this fact does not 
imply impairment of legislative responsibility; it merely makes workable 
the legislative forum for the adjustment of public issues. 

7. PREPARATION, INTRODUCTION, EDITORIAL REVIEW, AND PRINTING OF LEGIS- 
LATION. Some states should consider limiting by rule the period when new 
bills may be introduced. States where bulk of bills has been a problem 
should consider authorizing and encouraging the drafting, filing, and 
printing of bills before the opening of the session. 

Where annual sessions are held unrestricted as to subject matter, con- 
sideration should be given to a system of canying over bills on calendar 
from the first to subsequent sessions of the same legislature, both to ex- 
pedite the legislative process and to reduce printing costs. 

All bills and important amendments introduced should be printed prior 
to public hearings on them and before consideration by the legislature, 
and whenever possible they should be inspected before printing by bill 
drafters or revision clerks. Editorial review and appraisal of final enact- 
ments by competent staff should be provided much more widely than at 
present as a means of detecting errors and conflicts, prior to bill trans- 
mittal to the Governor. 

Adequate provision should be made for printing new laws and making 
them generally available at the earliest possible time after final enactment 
and before they become effective. If the volume of session laws cannot be 
thus available, new laws, adequately indexed, should be reproduced in 
some alternate form such as “slip laws,” “advance sheets,” or some com- 
parable method. 

The introduction of bills late in the session frequently results in in- 
adequate attention to their provisions, and in adding to the last minute 
“log-jam.” Most legislatures have found it desirable to establish by rule 
some appropriate provision to ease this burden. In seeking a solution, 
horvever, it is suggested that the remedy take the form of a rule and not 
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o[ a a.mlm.t.onal proMsion and it » -iigg^Kd alio that a ttalmic 
bt selected m order that lepts itors may not feel forced to intrtxu 
extra bills (such as sVeleton bills) in case Uicy may need them alter 
the introduction date has passed 

Many states in recent sears ha\e adopted \-anous suggestions under this 
heading Pre session drafting by the oHicial bill drafters is authorued in 
the vast majority of slates and pre session filing occur in some 

Carrying over bills still on calendar to subsequent sessions of the same 
legislature is practiced in Georgia Puerto Rico Rhotlc Island and Soul 
Carolina in addition to the Congress The Committee suggests its con 
sideration by other annual session states since tunc and money migh* ** 
saved by us use 

With respect to printing or diipbcaiing bills and lavvs it should be 
borne m mind that the people affected by nev* legislation should have 
reasonable opportunity to Inow in advance the legal provisions svnh 
which they must complv 

8 OSE OF MODERN TECKNIOOES AMO fOOlFMENT Legulaiures and Ifgida 
live tiaS should explore ihe uide range and vanety of electronic and 
other tec/mofogieaf devices and processes nou aiotlable xt^ilh the vteu to 
adapting many of them to lanous aspects of the legtslaine proeess— roff 
cafJ loting repToduetton of legnlatne measures preparation of the JOUT 
nals recording of hearings and debates and m other appUcations 

Advances of technology have resulted in the availability of mechaniof 
and electrical equipment which can be applied at many stages of the 
legislative process These include dictating jacU at the desks of tndi 
vidual legislaton speedy metliods for recording toll-call votes automatic 
typevvTJters and leletypesetung devices which speed and render less coslW 
and time-consuming die reproduction ol legislative materials of various 
types and other devices 

Tlie electric toIi-caU machine is the oldest of these forms of electrical 
equipment Since 1917, when the fintsuch device was installed in the ^\ is 
comm Assembly thirty four legislative houses have been thus equipped 
m twenty-eight states 

The application of these new devices can be very great For example 
this report recommends elsewhere that important amendments as well as 
bills be printed prior to consideration by the legislature Reproduction 
devices now available and in widespread use make possible the duplica 
lion and distribution of material within a matter of minutes 

Legislative reporung i$ espeaally relevant m this connection As a 
general proposition it must be acknowledged that reports mirroring 
offiaal action by the legislature and by its committees tall far short of the 
ideal ^\1ien the public lacks authoritative information as lo the steps and 
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the reasoning by tvhicli a legislative body has readied its condusion, 
public regard for the body itself suffers. 

9. LEGISLATIVE FINANCE AND FACILITIES. The legislature should provide 
for a budget adequate to meet all probable expenditures during a fiscal 
period. It should have exclusive control over these finances and exercise 
that control with responsibility. Proper office space for the legislature 
should be provided to enable the members to cany out their duties 
efficiently as the laio-mahing branch of state government. 

It is essential that the legislature have control over its finances and 
facilities. The glare of publicity which falls on legislative shortcomings 
in this area would assure continuing efforts to overcome such short- 
comings. 

Adequate facilities for the legislature would include, irherever possible, 
office space for all legislators and especially for the leadership, as well as 
reception rooms where legislators can confer with constituents, adequate 
galler)’ space for tlie public and press, fadlities for legislative sendee 
agencies and other staff sendees, an adequate number of committee rooms, 
and adequate space for committee hearings. 

10. ORIENTATION AIDS FOR LEGISLATORS. It is suggested that all states 
arrange suitable opportunities and facilities for orienting new legislators 
with the legislative process and familiarizing all legislators with the tools 
with which they have to work. 

A recent sun'ey shotved that twenty-eight states held orientation con- 
ferences for members of the legislature during 1958-59. Generally, the 
conferences were held prior to the session but a few states scheduled them 
early in the session. They varied in length from a half-day to three days. 

Arrangements for orientation conferences generally are made by legis- 
lative sendee agencies, legislative clerks, universities, institutes and bu- 
reaus of government, and law scliools. 

The Committee recommends that all states: (a) examine tlie various 
tecliniques available for orienting new legislators; (b) determine the best 
approach for informing the legislator of the processes and procedures of 
his legislature and the sendees available to him to enable him to do his 
job effectively; and (c) familiarize the legislator tsdtli the materials and 
facilities tvdth which he must work. 

n. LOCAL AND SPECIAL LEGISLATION. In order that the legislature may 
devote its attention to formulating major public policy, general, optional, 
or home rule legislatioji should be enacted as substitutes for special legis- 
lation affecting cities, counties, and other political subdivisions of the 
states, particularly in matters of purely local concern. Consideration and 
settlement of claims against the state should be delegated to judicial or to 
administrative agencies. 
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In spue of vMc’esp'caJ orsmuuonsl prohibuiom against local and 
special legislation manv Icgisliiurcs consider large nntnben of su 
measures This places a hcass Urden of purelj l«al on tW 

legislators h iK<> \sealcns local miiiame ami responsibility '\un ‘ne* 
factoi-s in mind ilic Commiuee recommends extension ol ilie piinciple o 
local or home rule consistent viih minimum and uniform standards o 
statetvide application 


Frank E Horack Jr 

23. Bicaninal Lcpslalmcs Aic Effective* 


The proponents of unicameralism have catalogued jis merits ssiib a 
persuasne nurshaUmg ol tiriues They assert Uiai the single bodi 
legislature 

1 Sates time and expense 

2 Guards against hastily enaaed and ill eontidered legJsJatJon 

3 Eliminates the evils ol the committee S)siem and die dictatorship 
of the conference or steering committee 

4 Reduces total legislative costs and pertruu increases in legtilators 
salaries so that more qualified legislators may be procured 

5 Facilitates the non partisan election of legislators 

The worth of these assertions can be measured only in terms of the 
function of a legislature in our modem sooety The choices involied 
relate not to die form of a particular system of legislative organization 
but rather to the capaaties of any system to realize the soaal and eco- 
nomic objectives of democracy 

In bnef society expects of a legislative body 

First An adequate and accurate representation of the electorate m 
matters legislative. 

Second A capacity to enact accurate and effective legislation based on 
reliable research and reBecnng practical experience 

Third A faality for the exp^iiious enactment into laiv of tJie wishes 
of the community when the desires of the community are crystallized and 
the community is ready lor action 

Fourth The ahvUiy to retani legislauve cnactinent vvhen community 
policy is not yet crystallized and when inaction is more protective of 


• From SM(« GofemmenC Apnt IWI pp 79-80 and 96, Repnnied with pennis- 
uoa of pubtuhCT and author* eslaie 
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sound community growth than is premature legislative experimentation. 

Bicameral assemblies have long been criticized for their “unrepresen- 
tative" character. It is true that the historic origins of bicameralism stem 
from a desire to give preference to propertied and titled classes. It is also 
true that this basis of representation has been discarded in American 
legislatures and legislators are selected by all electors without qualifica- 
tions based upon economic status. The apparent irrational consequence 
of continuing a bicameral legislature with a unitary basis of representa- 
tion is the foundation of the unicameralists’ argument. But a system of 
representation founded on area will remain just as arbitrary in a uni- 
cameral legislature. And the practicability or desirability of formal interest 
group representation certainly is not now worthy of consideration. 

ECONOMIC REPRESENTATION BY LOBBYISTS 

Furdiermore, the failure of the American legislature to secure adequate 
interest group representation is more apparent than real. Such represen- 
tation, today, is informally achieved through lobbyists and representatives 
of farm bureaus, trade associations, labor unions, temperance organiza- 
tions, and tlie multitude of interests that have found legislative represen- 
tation desirable. The informality of this representation is its chief virtue. 
■\Vithin the framework of an orderly two party system, highly specialized 
interests may make their influences felt. And no matter what the popular 
superstition may be, legislators and lobbyists know that influence must 
come from integrity and ability. 

With the grotving formalization of legislative committee procedure, tlie 
lobbyist must tvork more and more, as the lat\7er, in open court, relying 
on his special knotvledge and skill. To be sure he represents his client 
— but that, indeed, is democracy. 

In an ever increasing measure interest group representatives have 
demonstrated their capacity for these responsibilities. We have, in fact, 
today, a type of interest group representation tvhich could be no more 
effectively achieved under the unicameral system. 

The proponents of the unicameral system assert that it will attract 
more qualified men to the legislature. There is little assurance, however, 
that a change in legislative form will have more than temporary' signifi- 
cance in improving the caliber of legislators. Nor indeed is there any 
certainty that the caliber of legislators should or need be improved. In 
spite of the over-emphasis on the deficiencies of legislative bodies the com- 
petence of legislators compares favorably rvith that of judicial and admin- 
istrative officials. It is true that misfits find their way to legislatures as 
they do to positions of responsibility in other tvalks of life. But in a legis- 
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LEGISLATHE PROCEDI RF 

Eten uiih competent legislatise personnel man> jegn 

bicameral procedure presents fair and cxiwdiUous consi 
lauon This argument is uncomincing On the one han 
content that existing procetlure clogs and dclass the eflicicn ^ 

of legislation and on the other hand the> assert that Icgis a 
rushed through the legislainre and cnacictl without the “ 

deliberation Even if true these are not c\clusisel> the consequen 

bicameral system Procedure must rel> on human iniegTit> 

Criticisms directed at dums) pioccilure frequcntl) ovcrlooV 
and justification for such proc^nre \\ ithout desiring to tie en so 
the archaic constitutional hmuaiions such as the three reading m 
certain voting procetlurei jusiificition of many deterreiits to a^ion 
well be defended on the grounds of their deliberative effect In ^ 
when legislatures are unable to agree on proposals they frequency ^ 
the uncertainty of the society which they rcprcseiu and the resu 
inaction may best accord with the wishes of the electorate On the o ^ 
hand when controversies over policy have been settled in a g"®*' 
muniiy the obstacles to rapid legislative enactment frequently are t 


pated Many informal devices promote this result 

Mith a single party in control of the legislature the party 
provides ready means for agreement on procedure and on enactment 
governor likewise in many instances provides the legislative leaders p 
He may sponsor specific legislation submit administration bills ai^ 
through his office insure ihcir adoption The legislature itself by 
committees or by die joint meeting of the committees of the two houses, 
can and often does reduce the time for committee hearings and irons out 
the minor controversies so that final enactment is a speedy md forma 
process WTiere solid public interest supports a particular legislative prOj 
gram the bicameral system accomplishes the expedition of imicamera 
procedure so that de facto unicamentlism is achieved 


The unicameralist will still respond that although the bicameral svs 
tem can achieve the efficiency of the unicameral system its legisla^*'"® 
product IS still unconsidered unsupported by reliable data and poorly 
drafted Often these charges are true but the question remains whedicr 
the creation of a unicameral legislature will improve the product Im 
prov-ement can be achieved only throu^ adequate legislative research and 
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competent draftsmanship. These requirements are unaffected by the form 
of legislative organizational structure. 

"iA^ithin the frametvork of the bicameral system great improvement has 
already been made. The active and able research organizations main- 
tained by tile Kansas and Illinois Legislative Councils and the code revi- 
sion commissions of several States have made outstanding contributions 
to the improvement of the content and form of legislation. The continu- 
ation of tliis improvement ivnll depend, hol^•ever, not so much on the 
change of legislative form as it will upon the increase in funds and per- 
sonnel for those legislative agencies ivhicli have already demonstrated 
their capacity in improving tlie legislative process. 

LEGISLATIVE COSTS INSIGNIFICANT 

Perhaps the reader t\'ill feel tliat if tlie unicameral and bicameral sys- 
tems are so similar in operation, that on the ground of expense alone the 
unicameral method should be adopted. An analysis of state budgets pro- 
vides the ansiver. Legislators’ salaries or even legislators’ salaries plus 
the legislative perquisites are so small a proportion of the total state 
budget that an elimination of fifty per cent of the elected representatives 
would not cliange the proportion of state expenditures for the legislative 
department a single percentage point. 

Though generally considered a controversy of form the unicameral- 
bicameral debate involves a fundamental issue of political philosophy. It 
raises a question of tlie flexibility of legislative action in terms of legisla- 
tive responsibility to the electorate. 

The streamlining of deliberation is obviously attractive in a world 
whicli places high value upon action. It is not acddental that the demo- 
cratic influences of the early Greek civilization and the democratic move- 
ments of the later 18th and I9tli centuries paralleled philosophical 
movements which found importance in idealism rather than in realism, 
which placed gieater value in contemplation than in action. Conversely 
the pragmatic and realistic schools of the early 20th century’ consciously 
abandoned mucli of the moral and ethical nature of man for pure mecha- 
nism or A'Vatsonian psycholog)'. 

THE CHALLENGE OF ACTIONISM 

In the realm of politics, although the forms remain unchanged, in- 
numerable stra'^vs in the ivind indicate the effect of a machine age on the 
thinking and acting habits of tlie people. Even the bitterness of a political 
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campaign ha< not produced great editorial wiiers or outstanding coin 
mentaton neivs print moses to laiger tjpe and shorter stones, from wr 
to picture and from printed isonl to radio soicc The forum fights an 
uphill battle to regain the posmoti of the tonn mceiing >fen hare be- 
come accustomed to ddecate tasks lo others to mstitulioiis to machines. 
They scant iheir ansveis reads made ind so a phiIo>oph\ of action chal 
lenges in the realm of ethics and politics the philosophy of deliberation 
And It challenges a double bodictl legislature as an cxtrasagance and a 
monstrosity Indeed the philosophies of those sse consider not quite 
respectable challenge e\«i the existence of any legislative or dehberatne 
bodv Action is the password Thi. is the fasliion 

The usefulness of ]oint legislative committees and the party caucus 
have already been elaborated as a means of unicameral action within the 
framework of the bicameral system Unicameral action is necessanly ibc 
result of single leadership It occurs in the American legtslauve scene 
only when there is a general unification of political and soaal objectives 
which base insured a political party a dominant position on the political 
Scene It seems to me that this is the ouutanding advantage of a de /nc/o 
unicameralism— It u not a permanent or fixed way of life for the State and 
us people ^^hen there is uncerumty and doubt, the additional brakes 
that a second house of a legislature can provide n both necessary and 
desirable in order that legislative action does not run ahead of popular 
acceptance \\'hen popular demand has unified on a particular social pro- 
gram so that whatever opposition develops cannot be described in terms 
of general uncertainty machinery is then available m the framework of 
our present bicameral orgamiauon to speed the achievement of the ob- 
jectives without an application of brakes by the second house This ability 
to accelerate or brake the speed of govemiucnt should not be abandoned 
quickly for a vehicle built on horsepower and without brakes 


T V Smith 

24. The Human Factot in Legislative Halls* 


Let us now approach woihout undue disdain for small motives our 
legislative subject the Biography of a Bitf TNearenot to deal with the 
points of order nor with parliamenury obstetnes That you can get in the 
manual of any given Jcgisfante body 


• from an addins pitsenied at 
with peimission o( author 


Odptc Uiuveraly Vtarch 2 1W8 Reprinted 
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THE GENESIS OF THE BILL 

No^v as a natvly elected member of the Illinois Senate — 1934, it tvas 
— I -was the victim of my otvm ignorance over and over compounded. It 
seemed to me that I knew nothing of all the innumerable things that as a 
legislator I needed to know. I was, in tlie first place, not a latvyer. I quickly 
discovered, partly as a result of this, that there -was no use in trying to 
read the thousand-odd bills introduced into the State Senate, for I did not 
understand what I read. Nor had I one-tenth enough time to master them 
even if I had been much more adequate in comprehension. The business 
of a modern state is -wide, and there seemed to be bills about everything 
of tvhich I was ignorant. Dimly I discerned that other nerv members ivere 
in the same boat, though not often as paralyzed at the rudder as was I. 

Begotten of my personal need, therefore, my desperate, my pathetic 
need, was tlie initial thought of introducing this bill, a bill to create 
an institution that ivould relieve my distress and make lighter on otlier 
novices to come the load that was weighing me do-\vn. Thus ■was conceived 
the bill to provide a scientific body for the legislature staffed tvitli the 
best social scientists to provide knowledge, the analogue of tvhich both the 
executive and the judicial branches of government have long had in state 
and nation. There is a reason, of course, why the legislative branch has 
been slow to provide itself with scientific aid. And in that reason the 
politicians can be seen to be wiser than their sdiolarly critics; but, even 
so, not all-wise. The reason is that politics is not primarily a scientific 
matter; it is an enterprise of sportsmanship, a hazard in interpersonal 
relations. . . . 


THE STRATEGY OF PATIENCE 

I did not rush at once to feed the legislative hopper, ho^vever, nor 
indeed for many days, weeks and months. I thought it -ivise first to look 
around. I had to have votes for my bill if it were to become law; and I 
knew that anything that I, not only a professor but a professor of philoso- 
phy — “radical metaphysician,” the hostile press had already lethally called 
mel — introduced, would be critically inspected. If my project Avas at all 
new — as this one was at die time — it would be called “radical" and worse; 
and so my first adventure into legislative relations for functional ends was 
to prove that I was a man before I was a professor, diat I had sense under- 
neath sophistication, and most of all diat I had sympathy for men as such 
before I got classed as I professionally was, "a highbrow.” 
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\ FRIFSDLY ENFMY 

The \emure lo esnhlish oncsclt a right gM> i» too ilcliate for one 
honestly tncl fully to tleiail Not a» factor* come to comciousncs* and 
those that do quicUy fade i iih functional success or failure If hit 
\ e must sa\e face and if s\e succccil sve must muHlc j rule But at least 
mo Jiems come to mind tint seem to me authentic and that appear 
important enough to mention m ilm serious connection 

The one uas a friend that 1 had the only Senator out of 50 that I 
knesv to begin with Clarence Darrots had titiroduccd me lo him m ad 
sance of my political debut — which introduction lUelf was an auspice 
as perilous as prestigeful because of Darrow s dangerous heterotlnxics. 
This Senator svas at the time of my election the ablest an f most respected 
member of the minority party lie had once been !us party boss with 
reputation strong but specilcd lie In I nots with the chb and flow of 
party prestige become to both parlies the grand old man of the Senate 
a symbol fairly abosc partisanship \\ell he was my first nugget on the 
nay to my influence Sot ony hiH and nois J inns* looking baeJ. that f 
would never hate got the Legislaiiso Council bill enacted avithoui h»$ 
aid nor could 1 hase possibly presented its early demise but for ht* 
strategic post panuricronat care But that is to get ahead of my story 


HOW THE MClIT SHIFT HELPED 

The first caucus of my party avhicli I attended without knowing a 
single soul was already at the glasses though not m lU cups when f 
amsed The members seemed erabarrasseii at their reluctance to offer me 
a dnnV. but not emboldened to oacrcomc it After a decent intcraal I 
asked simply and naturally if I might haae a drink and as somebody 
rushed to gel me water for dilution 1 poured a generous portion of some- 
body else s bourbon and indulged myself neatly as an exiled Texan 
might I thought nothing more of this being happily soon enough among 

the haves I was told the next morning howeser by a friendly informer 

that the story was all o\er Capitol Hill before midnight and that I had 
made myself more friends by that simple act than many elected idealists 
made m months Human relations in the legislature as elsewhere are 
indeed often composed of such flimsy trivial and sometimes unpraise 
svorthy stuff No fellow pohiioan howeier haseser so far as I can recall 
encouraged me to drink to excess nor indeed do many of them do so 
Extrapolating this matter a little farther an older friend widely 
experienced m pohiics had given me some good tips of a personal sort 
m regard to permitted vices In advance he told me that I could certainly 
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aiTord to drink tvitli other legislators, if I carried it ivell; could play 
poker, if I did not lose my shirt; and indeed could do what was asked 
without losing face, only sexual promiscuity being of principle beyond 
the pale for a professor. Some, he said, might invite me to svhich sve notv 
knotv as the “kinsey" statistical curve parties; but not even scientific 
politicians could condone my acceptance of such invitations. This same 
distinction, not invidious to me, I found made in other premises. For 
instance, more than once when I went for e.xplanation and advice to Sena- 
tors sponsoring bills that seemed dubious if not downright “easy-dough” 
bills, I have been told, after getting a straight-face explanation of the 
bill in question, “but don’t you get mi.xed up with this. It is all right for 
me, but not for you, Senator.” 

THE SUN SHINES ON THE D.\Y SHIFT 

So much for a nocturnal glimpse or two into legislative life. I return 
now to the day shift. My lack of public reputation in the Senate svas to 
be repaired sooner than I could have foreseen. I expected to bide my 
time, as new members should, to get a public hearing. Lincoln’s birthday 
came in the second month of my initiation; and Springfield, Illinois, is 
sensitive, with the breath of celebrations, to the honor of being this civic 
hero’s home and final resting place. A resolution was passed in the Senate 
setting the birtliday aside for two commemorative speeches: one to be 
made by tlie sitting Lt. Governor, a more learned man than most, and 
the other speech by Senator Smith. 

Now I was a Democrat, by courtesy a Southern Democrat — not long at 
least from Texas — representing what was largely a Negro constituency’. 
The Resolution naming me to this Lincoln “honor” -was introduced by a 
wily Republican. This curious fact led an amused reporter for the Chicago 
Tribune to remark that my enemies now certainly had me on the hot 
spot; that I ■would never get out of the predicament tvhole, whatever I 
said or did not say. It turned out better than the reporter thought, and 
■worse, I suspect, than the wily opposition Senator intended. Learning 
that the Lt. Governor ■was to hold forth for an hour, and tvas to read his 
long speech at that, I arose, said my speciously extempore say in less words 
than Lincoln’s own Gettysburg address, and before tsvo minutes tvas over 
sat dotvn to an ovation climaxed by my Republican Senator moving to 
print some thousands of tlie speech at state e.xpense for distribution among 
the citizens. That \vas of course a lucky break for my reputation: for after 
that I felt myself, tvith a normal share of deference, to be a real member 
of the public body. Perhaps you Avill suffer tlie speecli itself, as Exliibit J, 
in tlie Biography of the Bill. 
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So ™o m.do pot by dotl. oltm J'S 

Abnham Uncofn for Icwnff !«■ *»• *" , 

dublxxl a fool FooIjUs l.c wav ibqr Mut m t mn^ lii» 

and liMOS liii Me on mamrtl pancnte fo<did» in pitlins lu» ^ 
^nonncc ajainM Douglav bidhani crnitth and nil.ane foolidi m *«ii^ 
CS .0 do the ns(.r.n , vorM nficnr ,hr da., s?. mo.,Jy “"Tf, 

foolish «n dreamjnff of fmdom for a lonsfuFenit" Ic.tV whom ihc North 
ra^,rm to Veep^ut „ the Wh wa. to Keep down t^hd. m 
the tilent Grant to lead to mcioo the hct.unt armiei of the Nonli. 
finally, tn prctuming that gotrmmeni for the people mu« he gotemment 
and h) the people ... 

Foolish many uid footiih many many mote belietfd , , , y, 

Thu Lincoln whom to many littng Inendt and foet aliKc deemed loolivi 
hid hit Imtemett in laughter fed hit «m(»atht on »r»l«fii<lc and met rf^nms 
diiaiier wnh whimsicality to nmiHe the murmur of a bleeding heart Out m 
the tragic lentc of Me he pined white othen blamed bciwctl hit own Uio“l 
den wiih the voet ol the weak enduttd humanely hit little day of ihatirt 
power and won thrmtgh death what life ditdatni to l>ettow upon tutb umple 
Uolv—lasimg peace and eteiUmng glory 
How prudently we proud men eompetc for namelett grave*, while now ana 
t}ien->to echo Wendell Phillipt — tome ttaneling of Fate forfeit himtelf into 
Immortahry 


MAKING FRIENDS IN ORDER TO INFLUENCE LECISLATIOS 

Pmatcly accepteil ai a friendly sort after ihe first night and puWtcly 
not disnteeined after the Linroln tpeech, } held my oratorical breath lor 
two years, traded votes as the saving invidiously goes talked privately 
cspeoally with fellow new menttvers about our joint preilicameni and 
how to cure or at least to make tolerable our ignorance and made Inends 
among members old and new wherever I could cunsisteni with sell respect 
Very little believe me. goes on m trading votes or otherwise that trenches 
upon (he self respect of any robust member But let me spell out some- 
vvhat more in detail the sort of things I did to help featlier the nest of 
ray fledgling belore it was ever hatched. 

Though a Democrat 1 wrene speeches, especially radio speeches at 
which I was experienced, lor a Republican Senator who was running for 
Governor Though a member of the faculty of the University of Chicago 
and being therefore investigated by the Senate KKallgreen Committee. 1 
answered behind the scenes, much of the mail received from the public 
by the Chairman of the Investigating Committee He said that he did not 
know what to say, and trusted roe to say the right thing 

And what would you expect a certain Italian Senator to do after 
several friendly passes, such for insUnce as one which I well recall? I went 
to him one day, m a legislative lull commented favorably on his tie and 
tailored suit He looked glum and susptaous I told him that I had a few 



The Human Factor tn Legislative Halls / 185 


months before been in Italy, his ancestral home. He said: “So what?” I 
laid on heavily hotv the Italians tvere lovers of beauty and hotv in that 
regard at least he rvas as good an Italian as I hoped he rvas American. 
“What the hell are you driving at?” he demanded to knotv. “Just this. 
Senator,” I amusedly replied. “I have the most beautiful girl in the steno- 
graphic pool assigned to me, and she isn’t rvorth a damn as a stenographer. 
You have assigned to you, I learn, the ugliest girl back there, but an 
excellent stenographer. I have much mail to ans^ver,” I -went on, “and 
you I suspect have little.” “None,” he corrected. “Then,” countered I, 
“I\diat say — trade me your -(s'omanly brains for my feminine beauty.” 
His hand tvas out, his face r\Teathed in smiles, and his words were happily 
in tune. “You’re on. Senator; you’re on.” And so I was, not only on the 
trade; but for tliis and other reasons which I forget, I rvas on his list of 
friends. Embarrassingly so, in fact. He subsequently offered “to bump 
off” anybody rvho I rvould name for tliat honor. 

But getting through him to the bill itself; when it had been introduced, 
two years later, and was being railroaded to a deadend committee by an 
unsympathetic presiding officer, my Italian colleague rushed up to me, 
rvhispering in my ear that I stall the speaker for a few minutes until he 
could corral the Republican votes. Quickly he returned and directed me 
to appeal from tire decision of the Chair. Nobody rvas more surprised than 
tire speaker, nor anybody more gratified than I, rvhen the votes of the 
opposition party snatclied my bill from the graveyard and sent it to a 
committee rvhiclr later gave it a place on die calendar of the Senate — and 
a cliance to be bom. 

COMPENSATORY ALLIES AND STRATEGIC RETREATS 

But other things happened to my baby rvhile it rvas still a bill. To 
lift it from partisan suspicion, I asked trvo Republican Senators, rvho had 
become my friends, to join their names rvith mine in sponsoring the bill 
and piloting it up the calendar Calvary' as that ascent proves to many a 
poor savior. Moreover, to strengthen its support on my orvn side of the 
chamber, I asked a dorvnstate Democrat (I being from Chicago) to make 
a fourth to sponsor it. And upon advice of my old Republican friend’s 
legacy from Darrorv’s solemn injunction that the Senator rvas to rvatch 
over me rvhen Darrorv couldn’t, I cut the appropriation required — it 
should have been §40,000 — dorvn to the token figure of $10,000, to rvin 
economy votes; and I sacrificed, on die same advice but rvidi even greater 
pain to my ideological part, a philosophic preamble, lest Benthamite 
verbiage scare less literate votes arvay. 
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M\KI\G TIIF FIRST HLRDLE ONLV TO SFR/WT. 

\\e\] to maV-e a loiiR stor> too short for tmthinp but highlights on 
human factors lint conthtionc 1 the bill after some three )e3rs o 
ng!e mmdetl fixation upon it die lull passei! ms engrossnl and became 
1 law Let only rathcals ami ter) joung liberals rush to celebrate thc> 
«!io do not know the price of legal progress M> bill had been bad) 
damaged at the birth as ate all ulcalisiic measures on the ssay to collec 
me fulfillment Morcoser u hul lost its patrimoii) The appropriation 
achiesed was hardl) enough to orgtnire the Council pros tiled certainl) 
not more than a beginning for the staff of social scientists winch the statute 
contemplated lor continuous siwd) and report upon pressing legislatne 
problems And wone than all tins if it could seem worse to 50U than 
tack of money was this Tlie Lieutenant Gosemor outwitteil m sirairpl 
had the last word It was he who had the appointment of the Senate mem 
hers of the House ami Senate Council Of course he appointed enough bad 
material he thought to guarrmee a failure 

IT COULD HWE MEN WORSE RUT SOT MUCH WORSE 

I can say this for the Lieutenant Coiernor howeser he did not ap- 
point Senator K wliom I had once imdsertenily called a rat and who 
rising to the full width of Ins 510 pounds advanced upon me to the 
accompaniment of his first public uttemnee in ihiriy year? of tenure 
Nobody can call me a rat and h\e — nobody! 1 assuaged him somewhat 
while other Senators held him off me by declaring to the presiding officer 
that I accepted his challenge perimiicd him to choose the weapons but 
with one stipulation whidr I wished to make in the presence of the whole 
Senate that I be given three hundred yards to start! This I say somewhat 
assuaged him though it had all 10 be done oter more slowly and indi 
reedy after a dovmstate newspaper chain earned both our pictures under 
girded with some sucli caption as ihis Senator K listening to the flow 
of professional language from Senator Smith at last heard one w ord whicli 
lie understood— and rose sehcmenlly 10 deny that he was a rail 

Senator K was not appointed to help oversee this saeniific body but he 
ivould have been more promising of success than some who v ere ap- 
poinied for as I say Senator R and I became fair friends after our fracas 
John the saloonkeeper was appmnted good old inarticulne John 
who m a quarter century had never made a public speech and very likely 
merely because he had nothing to say Joe the v endor of I know not what 
behind the front of a Bower-shop Joe too was put on the Council Some 
of tile House members were a little better m promise 1 say advisedly m 



The Human Factor in Legislative Halls / 187 


promise!” for, truth to tell, even John and Joe turned out much better 
in performance than the Lt. Governor intended or than I could have 
hoped. Thereby hangs a tale in the implementation of the statute more 
dramatic than anything I have remembered to tell in connection with its 
enactment. And back of the performance is, again, my wily Republican 
friend from Barrow’s bequest, a professional politician whose experienced 
advice I had the good luck initially to take, as long since I have learned 
to seek it out and to treasure it as full of reliance. 

UP AND AT 'EM AGAIN! 

This human thing of fraternization across the party line is the glory 
of our ttvo-party system. I never made an important political decision, as 
touching even my o^vn promotion in the Democratic Party, that I did not 
first listen intently to ■vvhatever advice this Republican ■would give me. I 
complained to him, in my initial ine.xperience, about the appropriation 
slashed by me at his prompting. He replied sagely, “Better a live statute 
with little money tlian a dead bill with too mucli.” No gainsaying that. 
But, as I put it to him later: “How do we operate for biennium so to 
justify our continuation, without financial support? Social scientists do 
not work for nothing.” "We’ll manage the money,” he cautioned me, “as 
time goes on. Let us go ahead as though -we had money.” 

That tvas ■\vell and good, save only tvhen I suggested to him that we 
bring to Chicago tlie Research Director of the Council of the Kansas 
Legislature (after -^vhose success we Avere trying to pattern): to help us 
organize, recruit a staff, and get off to a likely start, my Republican friend 
countered Avith the outrageous alternatiA'e suggestion that Ave take our 
Avhole Illinois Council (some tAventy-five members) on a junket to Kansas, 
a junket, mark you, that Avould practically squander the Avhole appropria- 
tion of $10,000: Seeing hoAV shocked I Avas at such improA'idence, he said 
quietly that he thought the boys Avould like to haA'e a trip out of the 
State, that they’d learn something if they Avent to see, Avhereas they Avould 
not listen if Ave brought somebody up to speechify to them. Hoav right he 
Avas, I Avas soon to learn; for I took his advice. 

THE HIGHER STRATEGY 

Not only the advice to go, but more audacious advice as Ave Avent. But 
note hoAV he figured the matter and hoAV right he Avas. T\Tiy even John, the 
saloon-keeper Avas impressed Avith seeing a seating chart Avith his name 
printed on it by the Kansas Council Avithin tliirty minutes of our arrival 
at their Council meeting, that John remarked on it to me as an example 
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Of efficjenq ^hicb he Jacked in Illinois and I noticed that he folded the 
chart with his name on it to take home as he confided to me to sliow his 
gnncUon . 

The further cooperative attitude on the part of John came aoo 
largely because of the aclucc which my Rqiiihlican friend had gnen to 
me on the Pullman car winch 1 had charterctl for the )unkct frie" 
suggested that in the cammuiee assignments an hononWe place be foun 
for John the saloon keeper and even for Joe the ambiguous vulgarian 
^Vhen I told my friend not to try to Lid me that I had been Lidded b> 
experts he countered with very wise words koii know lie said that 
the real weakness of our Council is tfic fear on the pari of the rank an 
file of the legislature that the Council will become a little assembly and 
rob them of what small function and honor they have Uliaiever we can 
do to keep our Counal from appearing to be a Iiighbrovv thing wd 
strengthen it in public esteem Thai esteem will become its strength and 
the hand that feeds it money whereon to succeed John s recommendation 
of the Council or even Joe s would do u more good in the long run h* 
concluded than your or my support for we are high brows 

OUT OF THE MOUTHS OF SALOON KEEPERS 

I could see how shrewd and humane was that advice Of course I took 
It and John blossomed like a green bay tree even before the trip was over 
and that gnarled trunk bore faithful fruit ever aftenvards 

The Council was made when word got around that John was sold on 

It (and Joe too tor that matter but it is another story) To the best of 
my memory John never knew hi$ limitations But he watched how I voted 
or discerned what 1 wanted and he never deviated from liis articulate 
loyalty that night m Kansas They also served who only know their betten 
—and keep their word (We re all betters to somebody and debtors m 
turn to most ) 


ANOTHER HURDLE SURMOUNTED 

The hurdle of poor material surmounted and money found to con 
tinue you might think that we could not celebrate success Not of the 
legislative variety of success not yet A decade is n normal time to get any 
worthwhile bill passed constituted corrected implemented and grounded 
m the affections of people enough to keep it alive and growing The 
Council was hi partisan in organization but would it prove non partisan 
in performance? That had been a fear and it still remained a question 
My Republican friend and I picked the Research Director by hand from 
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our o'^vn State University. We stood by him as he built an able stafE of 
young researchers to sen'e our legislative needs. Then I moved on to 
Congress, knotving, that my baby, though born and grooving, had hazards, 
not only tvithout but also from within. I kept in touch. TVithin a bien- 
nium, there befell ^vhat had disclosed the Achilles heel to more than one 
such tvould-be-bi-partisan committees. The State of Illinois, normally 
Republican but heavily Democrat when I became Chairman of tlie Coun- 
cil, reverted to type and went oven\'helmingly Republican. This tvas the 
opportunity to lop off, in the name of economy or honest conservatism, 
all the newfangled Democratic luxuries diat had been thrust upon tiie 
State. But when the axeman came to my child, the Legislative Council, he 
found, noiselessly enthroned and sitting there stolidly, though not as inno- 
cently as Buddha— -whom do you guess he found there in tlie Chair? Right 
you are: he found our old tvily Republican friend, the Elder Statesman 
of the victorious party! IVhen my wily ally asked the axeman svdiat he 
ivanted, the axeman replied graciously and not untruly, that he ivanted to 
inquire of the Chairman’s health — and how, too, tvas his ^dfe and chil- 
dren! Another victory, but not yet time to celebrate! 

DARKEST JUST BEFORE DAWN 

It is always a little too early heedlessly to celebrate legislative achieve- 
ments. Eternal vigilance is the price of liberty institutionalization. Noth- 
ing is secure until it is institutionalized, and it is not secure then until 
it has become tradition. Years are required for this osmosis political. It 
was about a decade, after I got interested in this idea of the bill, when I 
heaved my greatest sigh of relief, and decided that my child svas able to 
fight its osvn battles. But that sigh of relief svas qualified by coming after 
the closest shave the Legislative Council ever had in Illinois. 

Long absent from the scene, frequently from tlie State, I had lost more 
and more contact, nursing only a citizen’s interest in the institution. Sud- 
denly I \vas called long-distance and told by a friend in Illinois that my 
all-but-groivn child tvas doomed that veiy' day unless I could inteivene 
with the majority leader in the Senate to spare the axe falling upon the 
total appropriation, long undisputed by either party. No^v it happened 
that the leader in question had long been a political enemy but longer 
still a personal friend. The hardest working man I ever knew, he never 
swore, he never gambled, he never drank. It was he who earned tlie 
reputation I got undesers'edly: tlie reputation of reading every' bill ever 
introduced in the Senate. 
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THE DWW THE SUS THEDWt 

I tilled him A[ter an exchange oJ greetings I compliined to him in 
most pathetic soicc of my latest bCTeasement He sms all sympaih) 
asking whether it isas my father? my mother’ my wife’ No no I told 
him in anguish — not any of them Was there anything he could do’ 
lake that axe off the neck of my legislatue child I fairly shouted at 
him How would you like after all your legislattse years to be shorn 
at a blots of ait your triumphs’ I have only one one only child the 
Legislatne Council and now I am reliably informetl (hat you expect to 
kill it before the setting of the sim ^ou win he genially replied 1 
had meani to kill ii but 1 wj)l honor our old relationship and let U h'^ 
Howr much appropriation do you think it should really Ime? 



8 

THE STATE GOVERNOR 


From a position of dependence upon the legislature 
tlie governorship has e^'^olved into the most important state office. 
However, widi the exception of a few states with new^ constitu- 
tions, the governor is the chief executive in name only; execu- 
tive power is diffused among a number of independently elected 
officials, boards, and commissions. All early state constitutions 
reflected a distrust of a strong executive; they limited the gov- 
ernor’s powers and provided for a strong legislature. It was not 
until the early part of the twentieth century that a movement 
began to strengthen the executive powers of the governor, pro- 
vide him with staff assistance, lengthen his term, and increase 
his salary. 

Professor Byron R. Abernethy in a study prepared for the 
Governmental Research Center of the University of Kansas 
attempts to resolve the questions of "what removal po^vers the 
governor should possess and ^vhether these po^vers should be 
constitutionally granted. 

Senator Thomas C. Desmond, a member of the New York State 
Senate, describes the magnitude of the typical governor’s duties 
and responsibilities and finds him generally ill-equipped to 
carry out these duties and responsibilities. Senator Desmond 
offers a prescription designed to increase the governor’s ability 
to play a more effective role as the chief executive of the state 
government. 

Frank Bane, chairman of the Advisor)' Commission on Inter- 
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governmental Relations and formerly executive director of The 
Council of State Governments draw’s upon tlurtj fite )cars of 
experience with 414 governors to describe the job of being a 
governor 
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Byron R. Abernethy 

25. The Goveiiior^s Removal Powei'"^ 


The questions posed here are; “What should be the extent of dre 
governor’s removal power?” and “Should this potver be constitutionally 
protected?” But before attempting to resolve the questions of rvhat the 
power should be, it would perhaps be well to determine what it is. 

The appointment and removal power of the President of the United 
States has now been pretty well clarified by the Constitution, by statute 
and by Supreme Court decisions. His power to appoint was given broad 
constitutional recognition. It has been recognized and legislated by the 
Congress. But the Constitution has from the beginning remained silent 
on the matter of the President’s power to remove federal appointive 
officials. This has led to some difficulty as the Congress somewhat belatedly 
sought to impair removal power long exercised by American presidents 
when it passed the Tenure of Office Act. That attempt failed. A subse- 
quent law passed in 1876 sought to restrict the president’s power to remove 
postmasters, and laws creating independent boards and commissions, such 
as the Federal Trade Commission, and the civil sert'ice latvs, have likewise 
imposed some limitations on the President’s power of removal. The au- 
thority of Congress to thus restrain the presidential potver of removal has 
been tested in and resolved by the courts to the end that the rule has 
become rather firmly established in the Federal Government that the chief 
executive has unlimited removal potver over agents of the executive jrotver. 
In the instance of agents of the constitutional powers of Congress, specif- 
ically the independent regidatoiy' commissions. Congress may limit the 
exercise of the President’s removal power to removal for causes named 
by Congress. 

States and state courts have been by no means so generous in recog- 
nizing an inherent executive power of removal over the agents of state 
executive po^ver. Early state constitutions, establishing governments char- 
acterized by legislative supremacy and fear of a strong executive, granted 
rather narrow appointive power to the governor, and naturally rvere not 
sympathetic with an extensive executive power of removal. In some. New 
York for example, the power to remove was at first made coextensive 
with the limited posver to appoint under the scheme of a council of ap- 
pointment. But even where such power existed originally, it could not 


• From Some Persisting Questions Concerning the Constitutional State Executive. 
(Lawrence, Kansas: Governmental Research Center of the University of Kansas, I960), 
pp. 50-58. Footnotes in original omitted. Reprinted tvith permission of publisher. 
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ir i>e ibc inlluencc ol Jacksonian Democracy The iJea >l'a> >''' 
lor night rcmo\e executive and idminisirative official' "S' 
rtmticiletl with a growing sentiment lor tlicir ixipuUr election an 
ici democracy could not tolerate the idea dial public officials c 
lie sovereign people should be subject to rcmovnl b) another o 
also popularly elected b) the same sovereign Hence the lega 
look root in states that the governor unlike the President, has on > 
power to remove public officnls regardless of bow ihcj may save 
selected in the first instance as the state constitution or statutes express y 
confer upon him In otlier wonts ilic previihng constitutional ^ 
stales \s that the governor Ivas no inbetcnt jMwer to remove agenu o 1 1 
executive power even where be has the authority to appoint them m 
first instance and that he can do so only if the state constitution 
law expressly says that he may or vsherc the apjiointment is not for 
fixed term 

Hence in seeking to define the removal power of the governor one 
finvls no automatic inhcTcnt or implied executive power w remove 
subordinates (except in Indiana) but most look for positive constiluliona 
or statutory authonrations tor the the governor to remove public otficia'* 
Here one finds that states have been reluciani to conler upon their 6 °'*^ 
nors extensive removal power The constitutions of fifteen states incluo 
ing that of Alaska expressly recognire some removal power for the 
governor Those of Alaska Nevs Jersey and Missouri provide the most 
extensive grants of such power The Alaskan Constitution provides that 
the heads of all departments except the secretary of state who » popu 
larly elected and serves in the capacity of a first successor to the governor 
shall serve at the pleasure of the governor The revised Missouri Con 
stitution provides that all appointive officers may be removed by tlic 
goveinoi In spite of this wording ilie power of the Missouri governor 
to remove executive depanmciii lieads is not as extensive as is that of the 
governor of the State of Alaska however Missouri s Constitution provides 
for the popular election of the secretary of state state treasurer, and 
auditor m addition to the lieutenant governor These naturally are not 
included in the offices subject to the governor s removal power 

The revised New jersey Constitution provides that single heads of the 
principal departments shall serve at the pleasure of the Governor except 
of course in the case of the aiiomey general and the secretary of state It 
also authonres the governor to remove for cause any officer who receives 
his compensation from the state except a member officer or employee of 
the legislature an officer elected by the legislature or a judicial official 
Such removal may be made however only after the serving of charges 
and an opportunity for public hearing The removed official also is en 
titled to judicial review of both the law and the facts 
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In Colorado, Illinois, Mar)'land, Nebraska, New Mexico and IVest 
Virginia, the appointees of the governor may he removed “for cause.” 
The Pennsylvania governor may remove the secretary' of the common- 
wealth and the attorney general at his pleasure. In Delaware, the secretary 
of state serves “at the pleasure” of the governor. 

The Constitutions of Alaska, Missouri, and New Jersey represent a 
marked increase in state constitutional recognition of the power of re- 
moval for governors, and go far toward establishing by positive declara- 
tion a potver of removal comparable to that tvhich the courts have held is 
an inherent executive power of the President. The state constitutions 
of course do not tell the entire stors’. Statutory' enactments also affect 
materially the power of the governor to remove statutory officials, and 
there is some evidence to suggest that as the governor’s power to appoint 
has grown, legislatures have been somewhat inclined to enhance corre- 
spondingly his power of removal over persons appointed by him. No 
comprehensive study of such statutory' authority in American states ap- 
pears to have been made, however, and what evidence there is suggests 
that while there has been some enhancement of the statutor)' removal 
power, it is likely still to be hedged in with numerous restrictions in many 
states, such as requiring Senate confirmation of removal, where such con- 
firmation has been required for appointment, or insisting that removal 
be “for cause” with guarantees for die filing of charges, a public hearing, 
and so forth, whicli is far removed from providing that subordinates 
serve at the governor’s pleasure. 

Also, any extension in the governor’s potrer of removal, tvhether con- 
stitutional or statutor)’ in origin, has naturally not extended to elected 
state administrative or e.xecutive officials. Members of regulatory' boards 
and commissions in states also tend to be exempt from any general re- 
moval potver enjoyed by die cliief executive, just as they are in the 
national government. 

One state alone represents an exception to the general pattern of state 
policy regarding the legal removal power of the governor. That is Indiana, 
and constitutional policy declared by the courts of that state seems to have 
been produced by unfortunate experiences growing out of the attempt 
to make use of the lieutenant governor as the head of one of the major 
executive departments. The Supreme Court of that state in 1941 adopted 
for all practical purposes the policy of the federal courts ivith regard to 
the removal poiver of the state’s chief executive. It held that the poirer 
to appoint and remove officers in the executive and administrative depart- 
ment of the state ivas a part of the executive power, of ivhich the governor, 
being vested with the executive power could not be divested, inferring 
that die poiver of appointment and removal were inherent in the execu- 
tive power of the state. 
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Thus, in Indiana, the governor would appear to be endow 
uonally with extensive removal power, even in the absence o “ 
grant by either the constitution or by statute, a power whicli m a 
not be taken from him by the legislature under ibc courts H 
separation of powers It apjiears that in deference to polilica 
lions however, governors of Indiana since 1911 have made very incK 
use of this somewhat unconventional judicial recognition of iheir po 


of removal 

The governors power to remove local officials is even more i 
In general, he has not been given tint power, although in three sta 
New York, Michigan and Wisconsin, the governor may remove cctiai 
local law enforcement officers such as the shcnH and district attorney 
Three factors appear to have been influential m denying the 
power to remove local government officials First, they are popui 
elected and therefore responsible lo the people of the communities o 
districts which elected them Second, local government, rightly or wTong y 
has often been considered an agent of the legislative rather than oi 
executive power of state governmem. and therefore not properly subjec 
to executive control And third, the persisting demand lor local self-g®'' 
ernment and opposition to the trend toward centraluation of pohnea 
power has been a barrier to giving the governor this power to interfere m 
the local affain of a community 

^Vhat then should be the extent of the governor’s removal power? To 
dispose first of the matter of the governor $ power to remove local govern 
ment officials discussed immediately above, as long as the theory persist* 
that the people of a community should be Iree to govern themselves m all 
matters of local concern, through their own locally chosen public officiab. 
It does not seem proper that the governor should be authorized to inter 
fere with that local government by removing locally chosen public official 
unless they are clearly obstructing state government activity or policy, 
are clearly guilty of official misconduct It u true that local government* 
are constitutionally creatures of. and agents of, the state But as long a* 
the state in creating those local governments and in providing for their 
functions and powers, continues to leave important state functions, such 
as law enforcement, in their hands for administration at their will, the 
basic premise for interference by the governor is denied 

Serious question may exist as to the wisdom of leaving important state 
functions, such as lax collccuon and the apprehension and the prosecution 
of cnminals, in the hands of local governments and of locally elected offi 
c|als But as long as the state legislature or the state constitution place* 
those responsib.huw there, it u difficult to see how removal of locally 
elected officials by the governor can be justified If u ,s desired that local 
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government officials, such as tax assessors and collectors, sheriffs, and 
prosecuting attorneys, be made subject to the removal potver of the gov- 
ernor, it tvould seem that their offices should first be integrated into the 
state administrative structure under the governor’s control; that county 
and district sheriffs and prosecuting attorneys should first be made officials 
in a state department of justice, for example, no longer elected by and 
responsible to local electorates, but appointed by and responsible to the 
head of a state-wide executive department of justice, under the control 
of the governor, with its head appointed by and removable by the gov- 
ernor. In such an administrative arrangement, there could be no question 
about the propriety of the governor’s po^ver to remove local agents of a 
state executive department. But until such an integration of offices and 
responsibilities has taken place, the basic assumptions of the relationships 
between agencies of local self-government and the governor tvould be 
violated by the latter removing from office a popularly elected local gov- 
ernmental official. In so doing, he would not only be removing an unsatis- 
factory official, he tvould be cliallenging local majority -will, and the very 
capacity of the local community to govern itself. No governor should be 
placed in a position where he is forced to make such a challenge, even as 
an implicit one. 

This is not to suggest either that all local government offices should 
be integrated into a state administrative hierarchy of command culminat- 
ing in the governor. Many local government officials are occupied primar- 
ily with local affairs, and should conduct them as the local majority wants 
them conducted. The governor’s removal poorer should not extend to such 
officials. Their removal for ^vrongdoing should be at the hands of the 
local community. But there are some local officials, especially those respon- 
sible for the enforcement of state law, ^vhose functional responsibilities 
are primarily to the state, not the local community. The state should not 
be required to accept either unsatisfactory performance in those offices, or 
the use of those offices to obstruct state purposes. These officials are in 
fact state officials, not local officials, and probably should be made tliat 
in fact and in effective responsibility. When tliat is done, and only then, 
satisfactory lines of responsibility to tbe governor, ivho is cliarged by the 
constitution rvith seeing that the laws are faithfully executed, can be 
established, including the power to remove the local agents of the state 
when their performance is not satisfactory. 

In the meantime, the governor’s power to remove officials at pleasure 
certainly should not be extended to include such local government officials. 
If he is given any po^ver of removal over tliem, it should be limited to 
removing only for the most serious causes, tliese to be proved after 
charges and a public hearing. Such is, of course, so limited a removal 
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pcmer as not to be tremendousK sigiufiani. but it u the onU Und of 
remosal poster v^hich can be samtactonI> reconaled ssith the basic 
assumptions of the go^emmema) order wiibin sshich u is to function 
Tumng next to the gosernor removal posscr ever state execuiise 
and adminisirame o®'Cial> it <e«iis rather obsious that the gosemors 
poiser of remosal should not be expected to extend to independently 
elected state oEctals Where the tonsuiutional svstem k kesed to decen 
iralizaiion and disision and diffusion of responsibihtv, with the jjeople 
the ones to demand and secure responsibihtv of each elected oScial. the 
remoYa] pone^ of the govemw canooi consutently be extended to appl) 
to other popularh elected state c^cials It should appiv only to his own 
staff to ofEaals ^hich are appointed bv and responsible to him. This is 
not to sax that such a deceniralued administraliTe stiticturc is desirable 
But u u to sax that an extensive removal poxxer for the governor, extend 
ing to all th- pnnnpal sutc offiaals is completelr inconstscent mth the 
basic assumptions of a decentmlited administrauon and that it would be 
unvxise to say the least, to mix the two As in the mse of local o£ctaI>. 
the most that might be called for would be removal onlv for the most 
serious causes alter iUing of charges to be prosed in an open heanng 
Exen this is probabix not desirabfe because of the position m which it 
place the governor It would seem deirable to lave removal of such 
o&culs to the u-ual procedures of impeachment, addrss. or recall, and 
not involve the governors removal power in nich independently elected 
adminutrauve offices at all 

Similailv, in so far as the legulatuic is free under the consutution to 
do so and does, create independent, regulatorv and C|uasi judicial 
boards and commissions to esercise nhat is essenually legislative as 
opposed to executive and adiiiiiiistTauv< auihontv, those agencies proba 
bix should not be subject tc» the gox«-nior s removal power except on such 
bases as the legisUture determines Again, ihu is not to say that such 
independent agenaes should be created instate goxcmmeni. Indeed, there 
K much reason to queslicm the wodom of creaung such agenaes at all 
But It u to say that where such agenaes do exist, extending the goxer 
nors removal power to embrace the removing of such offiaals at his 
pleasure or for rea>on$ of public policv. would be incomuient with the 
assumpuons upon which such agenoes were created m the Brst instance 
And if the members of such boarck or commission are directly elected bv 
the ^ple as thex are m many states then ihe difficulties of the situauon 
are doubly comjxsunded. 

Here again ihe m«t that on be said for eateiiding the mnoTal potter 
ol the goiemor to suth offiaals „ that it should eatend to authotuine the 
goiemor to leitiove them for catises eleat!) inditated ,n the siaiufe or 
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constitutional provision creating them, and then only after the filing of 
charges to be proved in a public hearing. 

Contrasted ivith these limitations on the governor’s removal poiver, 
however, if the people of the state have determined to have a centralized 
and responsible executive department and state administration, the gov- 
ernor’s removal power must be extensive. He should have authority to 
remove at his pleasure all members of his staff, and the responsible heads 
of all tire principal executive departments, and to remove for cause all 
other administrative personnel in the pay of the state, after the pattern 
set by the Alaska and New Jersey state constitutions. 

The central theme of the centralized state administration is that the 
governor is placed in full command of the executive and administrative 
work of the state government, as the managing president is placed in com- 
mand of administering the affairs of a private corporation, and is then 
held accountable for the way in which all the state’s business is handled. 
If this scheme is to function efficiently, the executive in command must 
not only have the authority to appoint his subordinates upon ivhom he 
must depend for getting the state’s business attended to, but he must be 
free to control tliose subordinates after tlrey have been selected. That 
control can be effective only if he has the power to supervise their conduct 
in office, and to remove them from office when that conduct is not pleasing 
to him. His control, moreover, must not be limited to seeing that they 
do their work and do it efficiently, but to seeing that their policies and 
their conduct are in harmony with the policies of his administration as 
a whole. If the governor is to be held responsible for the tvork of his 
administration, as it is contemplated he "will be under a centralized state 
executive, tlien his authority must be commensurate tvith that responsi- 
bility, and that means, either directly or indirectly, an appointive and 
removal po'sver as extensive as the administration for which he is to be 
held accountable. 

Cause should not have to be established for the removal of key officers 
occupying positions vital to the success of the governor's administration. 
Those officials can affect significantly the smooth operations and the suc- 
cess of his administration without in any way committing an illegal act, 
or neglecting their administrative duties. Mere personality clashes between 
key administrative personnel may reach the point ivhere replacement of 
one or both parties concerned may become necessar)’ to restore harmony 
within the administration. In such a case, the governor must have author- 
ity to restore and maintain tlrat harmony. 

Personnel less vital to the success of the governor’s administration may 
tvell be protected by the usual civil service requirements of cause, notice, 
and possibly hearing, after a probationary period has been ser\'ed. But the 
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power to reino\e must extend to these employees where cause exists IE 
the gosemor is to be really held accountable for all state administration, 
then this power to remove for cause protected by the necessity for charges 
and hearing should extend as it does in New Jersey to any officer or 
employee who receives his compensation from the state This will include 
officers and employees of boards and commissions too But it does fix 
responsibility upon the governor to correct wrongdoing anywhere in the 
state government outside file l^slature and the courts 

This IS an extensive power of removal which these suggestions place 
in the hands of the governor bui ii » tremendously important to respon 
sible government and is vital to the success of a centralized state adminis 
trauon But how is it to be established^ Should the legislature be left free 
to fix the removal power of the governor in the public interest, or should 
It be protected in the state constitution^ 

Flexibility in adminisuaine roaiicrs is provided by legislative control 
over those matten But u is difficult lo see why fleMbility is to be desired 
here The general appomimem and removal power of the governor, tlie 
broad outlines of constitutional policy governing those powers, are fun 
damental and timeless They determine m part the basic nature of the 
government being established They belong in the consnttiuon Certainly 
It would be improper to attempt to enumerate the administrative posi 
tions embraced by the governor s removal power Those change And the 
creating abolishing and changing of pariicular agencies is a legislative 
function It should remain with ihe legislature and this should not be 
done by constitutional provision But establishing the broad framework 
of executive responsibility wiihin which and consistently wnih which, the 
legislature is to create and change administrative agenaes is a proper 
constitutional task A pan of that framework and a part vital in deter 
mining the nature of the entire state executive and administrative organ 
nation IS the extent of the governor s removal power It has a place in the 
state constitution It can be embodied m the consutuiion, as it has been 
m the constitutions of New Jersey Alaska and Missouri, for example, 
without m any way encroadiing upon the proper legislative function of 
establishing state administrative madimery 

Not only is it appropriate to embody such provisions in the state con 
stnuuon. It IS probably highly desirtible lo do so Gism the strong tradi 
ttott tthtch esttsts tit slaltt govintnttnt, both to Itgtilatite ptacttce and in 
Jtidictal prtretient, against an Semite reittotal potttr for rht goternor. 
It ttould seem tsise, if a responsible, ccnualited state adminislraiion is 
IS hat the people of a state oant. to protect the gosernttr. remo.al potter 
in the constitution ‘ 
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Thomas C. Desmond 

26. To Help Governors Govern^ 


The rise of a gro^ving a'op of able young Governors across the country 
has been a striking political phenomenon of recent years. They are in 
some cases ambitious, independent and better equipped for their ofiBces 
titan their predecessors — and a good thing, for their problems are bigger, 
too. Depression, wars and zooming population have combined to multiply 
the responsibilities of state governments. 

Lord Bryce found in the Eighteen Eighties that our Governors had 
little money to spend, little dignity, little potver and little to do. Today, 
however. Governors preside over a middle layer of government that spends 
nearly §20 billion a year, helps support more than a million indigent 
elderly, operates huge mental hospitals, a vast system of prisons and 
bulging universities, employs a million persons, including armies of in- 
spectors and state troopers, minutely regulates big utilities and the corner 
grocer, constrticts thousands of miles of highways, tollways and speedways, 
and pokes a well-meaning if often heary' hand into most social, economic 
and psychological dislocations in the country. 

The Governor is expected to be a court of last resort for anyone 
tsTonged in his state, referee between conflicting economic forces and chief 
social tvorker. He must be (or at least appear to be) a sage financial expert, 
and at the same time a kind of Roy Rogers chasing “the bad guys,” 
whether they be “the insurance lobby” or “the public utilities” or “the 
corrupt opposition” or any other convenient scapegoat of the moment. 

He is the symbol and conscience of the state. As such he must fulfill a 
role that calls upon him to visit the sick, the lonely, the aged, and to pat 
on the back an underpaid mental hospital attendant. He must be the 
state’s chief tub-thumper, a one-man chamber of commerce, heralding the 
glories of his state’s valleys, mountains, rivers, farmers, laborers, ■women, 
manufactures and agricultural products. The Governor of Oregon, for 
example, last fall bet a native salmon against a hog ivagered by the Gover- 
nor of Iowa as to whose state university would win a football game. It’s all 
in a Chief Executive’s -u'orkday. 

The heart of a Governor’s job lies in legislation. “More tlian half of my 


• From the New York Times Magazine. June 2, 1957. pp. 14-20, and 22. Copy- 
right by the New York Times. Reprinted by permission o£ publisher and author. 




cm 


202 / 'Hi® State Governor 

«ott as Gosemor.- said Thcoslotc Roostsell. "was tn tha -I'rmon ol 
aatuns neaUed and .mportam lasish.ion ’ Gosamors. through tha.r 
Sssa, to approsa or Jo lag.slal.on and to rail spac.al sass.on, ro daal 
vuh sneafic problems are an inie^l part of ihc lassmatmg prt^ 

A Governor must imdersuml our check and balance system of goy 
ment A siudv has shovvn that one Governor s»as able to get onl) 1/ 
cent of his bills through a hostile Legislature, «hile in another state the 
Governor was able to get 75 per cent of his program enacted bv a fnendl) 
Legislature , , • , 

Even for politically shrewd, veteran Chief Executives the Usk of deal 
mg with traditionally balky unpredictable, and sensitive Legislatures and 
their politically wise legulative leaders is a critical challenge that can 
plunge a Governor into political oblivion— or. sometimes, propel him 
into the national spotlight 

The Governor also fimls he must serve as party hind raiser and patron 
age dispenser He must huov the morale of parts committeemen in 
Squidunk and bring peace to warring imrapanv /actions m Sqiieedimk- 
More fundamenully. he learns that if he is tiulv to be effective as Cover 
nor It IS not enough to be Governor He must rapture his ow-n party s 
political machine, as Governor Dewey and as Governor Knight of Califor 
nia did, or else be forced to dicker scrap or submit to a party boss who u 
the real source of power and leadership 


^^'hlle, up to recent times, mans Governors were boss-selected boss- 
eleaed and boss-run today mote of them are running their parties and 
cither openly or cmcrtly arc the bosses At national conventions the 
Governors increasingly arc elbowing aside L S Senators and state party 
chairmen in determining Fresideniial nominees For example the an 
nouncement by Senate Minoritv Leader William Knnwland tliai he will 
not seek re-election m 1958 but reium to California is commonly taken 
to mean he has deemed it wise to trv to touch the Governorship bag en 
route to home plate, the Prcsidencv One reason for this development is 
that increasingly the Governorship is a stepping-stone tovvard higher office. 

All this would seem to make the office of Governor a potent — and, in 
some respects a pleasurable — one Ceruinly there is never any dearth of 
candidates for eleaion and re<Ieaion But once in office the wanner 
quickly finds that our outdated stale structure is perversely designed to 
make it bardCT not easier for him to play fais many roles. 

The problem is as acute for the people of each state as for their Gov 
error Their fint concern clearly is that he serve them well while he is 
in the State House And they must ask ihemselv es whether the office luelf 
is equipped to handle the massive problems that confront our common 
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■wcaltlis today — problems like segregation, air and river pollution, port 
development, water shortages and the need for huge school and hospital 
outlays. 

At the eighth American Assembly, meeting at Hamman, N. Y., in 1955, 
outstanding students of state government agreed that we need Governors 
“empowered to lead.” Today, as the Kestenbaum Commission on Inter- 
governmental Relations, apjDointed by President Eisenhower and Congres- 
sional leaders, has said: "Few states have an adequate Executive branch 
headed by a Governor tvho can be held accountable generally for exe- 
cuting and administering the laws of the states." Our Chief Executives are 
shackled with ancient but effective managerial handcuffs that would be 
intolerable in most private businesses. 

For example, the typical Governor is confronted rvith hordes of state 
commissions, boards and departments, although modern management 
principles deaee that no executive should have more tlian eight to ten 
officials vepovting directly to him. The Council of State Government 
found in 1950 that the Governor's “span of control” in Texas covered 124 
agencies; in Ohio, 122; in Colorado, 140. The result is tlrat most Gover- 
nors cannot keep a controlling finger on what is going on in their own 
state. The Council of State Government concluded: “Most Governors have 
a more difficult job than tliat of the President of the United States in giv- 
ing effective managerial direction from the top.” 

The typical Gor'ernor, however, receives for this massive task a take- 
home pay that would be sneered at by a Madison Avenue account execu- 
tive — or even by some of the school superintendents in his own state. 
Salaries scale down sharply from the 550,000 a year, plus tax-free expense, 
paid New York’s Governor to a median take-home pay of about SI0,000 
for other Chief Executives. One recent Governor, blessed -ivith five chil- 
dren, complained to his fello-»v Chief Executives that his ivife, in addition 
to her duties as First Lady, had to do the family cooking and crashing. 

To add to the Chief Executive’s difficulties, many state agencies are 
headed by boards appointed to terms overlapping his own, or are desig- 
nated by tlie Legislature and are, therefore, quite independent of him. 
Thomas E. Dewey, when Governor, summed up the feeling of many of his 
fellow Governors, tvhen he frankly said, "I get ten to twenty letters a day 
complaining about state boards and commissions over which I have no 
authority. I don’t mind tvriting back that I have no control over them, but 
tvhat galls me is that people don’t believe me.” 

A1 Smith, one of the really great practicing political scientists of the 
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twentieth century said in an a<ve when problems s^ere far simpler than 
those which confront oil moderr Cosernors The min doesn I h'C who 
can understind the jnb i 1 sfis two years ^ct twenty two states today 
restrict theGoiernor to a t \oycai term and in mmy states lie cannot sue 
ceed himself TMiat stockholder would imcst in a priaate concern that 
limited Its chief execi ti\e to a lavoyear or e\cn a four year hilcli? 

In some states the people still elect not only tlicir Goternor and Lieu 
tenant Goaernor but also the Secretary of State the Attorney General 
Treasurer Auditor Tax Commissioner Highway Commissioner — and 
eaen the State Printer in Kansas ami Nevada and Collector of Oyster 
Revenues in Delawarel Many swell elcaive offiaals although nominally 
on the Governors team spend most of iheir lime plotting to unseat 
him Seventy per cent of the Governors time one Chief Lxecutivc has 
candidly confessed is spent picking the daggers out of his back each 
morning thrust there overnight by other ambitious elected state officials 

In many states the rivalry between the Governor and Lieutenant Gov 
ernor has become notorious One Governor m recent years did not dare 
leave his own state because he could not trust his Lieutenant Governor 
not to pardon a corps of prisoners another was a virtual prisoner within 
his own state lines because he feared if he took a trip outside the Acting 
Governor would raid the Treasury 

State Constitutions commonly affirm that the executive power shall 
be vested in the Governor and then proceed to strip him of effective 
executive power over state vgenaes Some measure of the frail povvcrs 
of the Governor is seen m the complaint of Frank Lausdie until recently 
Governor of Ohio about the inadec|ua(e power of Governors to remove 
local officials The tragic situation exists he says where lawless people 
m the community working in consort with duly elected local officials are 
able to laugh at tfie Governor in his helplessness 

At the same time laggard laws give our Governors petty pen pushing 
jobs and clerical assignments Governor Hamman for example cannot 
change a job title or add a position without himself signing i request that 
has to be sent to two different agencies nor can officers of the National 
Guard in many states be appointed without the Governors themselves 
signing the papers of appointment 

Tlie modem Governor is by no means helpless He has three powerful 
tools with which he can sometimes overcome the handicaps thrust m the 
way of being a real Chief Executive the force of public opinion the 
executive budget and pohucal patronage He can go over the heads of 
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opposing officials and reach the public through press, radio and TV; by 
marshaling jniblic opinion he may be able to lead slate agencies. He can 
use the power of assembling the state budget to keep -warring departments 
in line. He can use his political patronage and influence to build up 
support. 

Ilut the need to resort to such methods merely emphasizes the central 
fact: election to a Governorship does not earn a man the right to govern, 
only the right to struggle to gor ern. 

Today tve need to meet the cliallenges of our times with sufficient 
authority vested in our Chief Executives to enable them to seiwe us effec- 
tively. And we can do this tvithout losing our liberties. We need to give 
our Governors a sufficient administrative staff to relieve them of many of 
their minor duties. W'e need to finish the “short-ballot” campaign, begun 
so valiantly years ago, by chopjjing down the list of statewide elective 
offices to ttvo or three at most. The term of office should be long enough 
to enable the Governor to learn his job well and serve the public expertly 
and earn the right to re-election. All boards and commissions need to be 
consolidated into a dozen agencies headed by appointees of the Chief 
Executive. 'We cannot rid the Governors of all their problems, nor should 
we. But at least we can mold the office into a post better suited to the 
cvcr-incrcasing demands of modern times. 


Frarih Bane 

27. The Job of Being a Governor^ 


Among the ablest and most devoted politicians in the countr)' are the 
Governors of the states. I think I know. I liave worked individually, di- 
rectly and jjcrsonally with 414 Governors over a period of thirty-five years. 
And how the job of being Governor has grown during this period! 

The most spectacular and important change that has taken place tvith 
respect to the office of Governor has been the great expansion of its duties 
and responsibilities. They have grown because state government has 
grown. Today state government is the largest, most pressing and most 
important business in practically every state. And that, of course, was not 
always the case. 

• From S/a/c Governmeni. Summer 1938. pp. 184-189. Reprinted by permission of 
publisher and author. 



UHFN CEREMONY W \S IS FLOWER 

Prior to World War I nLirRima in most other states the Governor 
V as the social and ceremonni head of the state Most depirtment heads 
were elected in one wv) or another bv the people or b) espccnll) consii 
tilted boards— finance afjriculiirc education welfare etc There were 
few if an) highwa) depinmiiitv m those davs Highwajs were the re 
sponsibiht) of the localities To a much more exclusive extent than now 
so were other public functions in vvhtds state governments now carry a 
heavy share of the job \totcover government at all levels — local state, 
federal — had far less to do than now The Governor of the state ran his 
office It IS true Bin a large part of h»s time was spent attending meetings 
presiding at ceremonials and leading parades 

THE QLVLIFICniONS \RE nRO\D 

How docs the Governor go abooi Ins wort? WTiat are his (jualifications’ 
What does he have to have to do lus job* 

Gubernatorial methods may vary immensel) and they do Somayindi 
vidual characteristics But one thing is certain the Governor needs to be 
a man of breadth He must be ambidextrous and then some An mdivid 
ual might be a wonder a genius and a great public bencfaaor m an) one 
of numerous professions and still be a (lop as Governor 

For every Governor should have — and if he is to be an outstandingly 
successful Governor he must have — the gifts of popular leadership execu 
tive ability decisiveness studious inquiry and the skill of political com 
petence in the broadest and most constructive sense 

Popular leadership in itself requires man) things — personal warmth 
ability to persuade knowledge of the public business the art of working 
with people But even these personal qualifications arent enough In 
order to lead a Governor must have definite policies and he must have a 
dynamic program His policies and his pre^ram are the keystones of his 
administration and every thing else is built around them 

LEADERSHIP AND THE LEGISLATURE 

Throughout his term of office from beginning to end the Governor 
will give most of his time and attenuon inevitably to the development 
of these policies— and to seeing to it that the legislature enacts the pro 
gram he bases upon them This requites of him initiative imagination, 
understanding of the legislative process and the ability to lead the major 
officials associated with his admmutrauon into a cooperative endeavor to 
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seek legislative enactment of the essential measures. Above all, it calls for 
effective liaison and lelations tviili Icgislatois and legislative leaders. 

Hcie the methods may saiy indeed. I have knotvn Governois, for ex- 
ample, who sometimes wcie accused of ‘‘clobbeiing" their legislatures. If 
their legislatise ]>iogiams weic in dangci, they took to the ainrays and 
told the people on (he ladio or on television things that bi ought a barrage 
of lemonstrances to tlie legislatois fiom the home folks — with the lesult 
that the legislation passed. That's one way. For most Goveinois who use 
it it’s a last lesoit way. To pioduce steady ) ear-in-) ear-out success, the 
Govcinois who’ve been most successfid with theii legislatois hav'e relied 
on close knowledge of the toji legislative leaders, and lepeated contact 
with them. In some states, Goveinois themselves hav-e possessed a degiee 
of broad political contiol thiougiiout the state which, at times, has en- 
abled the slightest woul from them to win the needed legislative support. 
In othei states much moie pei suasion has had to be practiced with the 
legislative leadeis. 'Whether tlie pei suasion is entiiely intellectual, or 
based on peisonal loyalty, or the lesuIt of chann, or a combination of 
these and other factois — the Gov ei nor has to practice it most of the time. 

A TOP br.acki:t EXLCUTIVE 

The Governor also must be a top biackct executive. For, let me repeat, 
he is in charge of the day to da) opeiation of what usually is the largest 
and most impoitant business in the state. 

The wa)s of Goveinois in executive action, like theii methods in legis- 
lative liaison, aic cut in no rigid mold. I’ll cite three examples. One lecent 
Governoi — one of tlic most successful in the countiy — opeiated his office 
with almost mathematical neatness and dispatch. Everything was always 
in Older when I visited him there. His channels of command were clear 
and precise. His desk was •‘clean." Anothei, equally successful Goveinor, 
had an almost equall) orderly office. But his lines of command— to out- 
sideis— often weie a purrle. If he didn't get what he wanted done, as he 
wanted it, along one cliannel, he had the knack of shifting the assignment 
to someone else. Sometimes his cabinet officers might not know ‘‘just 
where they stood.” But the Governor, with extiaordinary traits of personal 
warmth, had an administiation that functioned effectively indeed. A third 
Gov’ernor vvdiose offices I used to vdsit had the same kind of success despite 
the fact tliat his administrative organisation had the appearance of 
sprawling all ovei the state house; he was not, pei haps, an expert in 
“clianneling” — but he personally knew' the major business of his state so 
well, and he personally led his suboidinates so well that the jobs got 
done, with enthusiasm and efiectiv'ely. 
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But again a Go\ernor today needs a great deal more than the personal 

skills and characteristics of the good execume leader And inaeasingly 
our Governors are securing these extra necessities To perform their execn 
me functions successful!) most Governors have three major tools di 
recily under their supervision and immediately at iheir service 

^RMS FOR M\N\GCMENT 

First there is the planning bureau division or service Planning agen 
cies as such and so named are comparatively new in state government — 
largely a postwar product But Governors liavc always had some type of 
planning organization agency or conference They have had to The 
planning agency helps develop jmlicies outlines programs and presents 
them to the Governor for his consideration Perhaps most important the 
planning agency looks ahead and appraises developments in advance — to 
help the Governor meet his problems sometimes aises as they de 
velop 

Secondly theGovemorshaverelied inaeasingly upon budget bureaus 
or agencies These are the units through which they exercise iheir most 
immediate and direct supervision and control over operations Tlte 'ex 
ecutive budget is comparatively new in state government — about thirty 
yearsold It is also new m the federal government ihe LT S Bureau of the 
Budget having been established in 

Before the budget bureaus and the exeaiiive budget were established, 
all departments and units of the states as well as at \\ashington were on 
their own to get what they could from the legislative bodies Now that 
has changed and much lo the good Under the executive budget system 
now prevalent in almost all the states the Governor makes up the budget 
for the enure state government He does so after extensive consultation 
with all departments and agencies and after analysis by his budget bureau 
of the depirtmental requests on the one hand and available financial 
resources on the other Thus the Governor is familiar with the fiscal prob 
lems of the state at their inccpuoo and with the proposed expenditures 
He submits the budget as a whole to his legislature and usually it is Bill 
Number One 

The budget bureau has enabled him to do that Thereafter the appro- 
priation. ha. mg been made a competent budget bureau is the right baud 
o[ the Goternor m .ee.ng to n that all funds are expended for the pur 
pose, (nt .xhtch the, .xete appropmrf and .hat the hu.mess ol the state 
in Its many ramifications is conducted efficiently and economically It is 
not too much to sa, that a good smte administration an outstanding 
Gosernot, alisays has an effeeme lanoothly operating budget facility 
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But even if he plans well and budgets scientifically, the Governor needs 
still more for his executive job. As Alexander Pope said: 

For forms of government let fools contest; 

'Whate'er is best administer’d is best. 

Others hat'e put the same sound idea more directly: first-class, top bracket 
officials can make any system tvork, but incompetent hacks can ruin the 
best system ever det'ised by man. In government, as in business and almost 
everything else, the major problem is personnel. 

The last decade has brought a rapid extension of personnel agencies 
in state government. Many of them are attached directly to the Governor’s 
office. Through the recent extension of personnel units, through the de- 
velopment and expansion of merit systems, and through the promotion of 
governmental services as a career, state governments have been staffed in- 
creasingly with competent, well trained — in many cases highly technical — 
officials and employees. These are the kinds and types of men and rvomen 
a Governor needs to administer his complex duties and responsibilities. . . . 

A SCHOLAR AND A POLITICIAN 

But — hotvet'er good his agencies are — the Governor himself must be a 
student of government. Otherwise, he is lost. The old Jacksonian concept 
that anybody is competent to operate government is gone, and the Gover- 
nor has to anstver all sorts of questions that no bureau can decide for him. 

What to do about the complex realms of state-local and federal-state 
relations? MTiat to do about a tax pi'ogram to provide adequate revenue 
and yet not place the state at a competitive disadvantage? To what extent 
should the state provide for elementary and secondary education through 
state revenue? How should institutions of higher education be organized 
and operated to provide adequate training and avoid duplication? What 
parts of available revenue should be spent, respectively, for public rrel- 
fare, health, conservation, etc.? What effect will the enormously expanded 
birth rate have upon the state next year and five years hence, and what 
shall the Governor do about it now? 

These are some of the questions a Governor must answer. His agencies 
can advise and counsel him. They can’t decide. No one can speak for him. 
The Governor must be a student of government himself. If his decisions 
are to be good decisions, and stand up, he must har’e thought them 
through. 

Finally, a successful Governor is a successful politician. Whether you 
define “politician” as one skilled in the science of government or as one 
skilled in the art of acquiring and holding office, the top bracket Governor 
meets your definition. 
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At bottom this means thtt he knoivshoii to get along with people He 
knows how to sense their interests their needs iheir wants That applies 
to his relationships svith the mdi\ uluals he faces across his desk It applies 
to his relationship with the people as i sshole The superior Gosernor 
must always be a little but not too far ahead of public opinion As one 
of our present-da) Gosernors put it he must raise a standard out front 
but not so far that it is be\ontl ihe horizon of the people The Gosemor 
must hate a great and ibiding interest in and concern about the indnid 
ual citizen and he must radiate this concern One who does not possess 
this qualification is not a politician and hence not a Gosernor, for long 

THEGO\ERNOR HISOWVAfVN 

So the successful Goxernors capacities and ava)s coser a wide gamut. 
And over and abase them all someihiug else is msohed m almost every 
thing he does The good Governor has to be what Lincoln Steffens called 
a principal He has to be his own man He must be able to bear the 
weight of single personal and sometimes very lonely responsibility 
Before he came to office the Governor may have been — m many cases 
wras a subordinate m politics and government Now he s Number One 
He has to stand on his own He is responsible before the whole state for his 
administration Mlien things go wrong m it he can i pass the buck 
It isn i easy to carry this kind of responsibility Governors may make it 
look easy But a Governor feels the weight of ihe burden just the same 
I have known many Governors who after lonely personal deliberation, 
have sto^ up to be counted and give a Governor s lead to their people on 
issues which their advisors said were toodangerous to deal w ith These 

Governors knew that somebody had to deal with them— and they were 
elected as that somebody 1 have known Governors who have parted with 
old and long trusted friends— dismissed them from serv ice— when tlie old 
friends went wrong They have done it firmly but with private grief 


GROWTH IN OFFICE 

How do ,o„ Inow before hes elected ,h,t , Gotetnor will hote all 
.he qudj^Bca.,on. he need,-,„el.rf,„g ,he courage. The answer rs ,ou 
don The fact is good Governors are to a considerable extent made on 
the job They grow with it 

firstrate'^,'’ “> “ 

1,1,™ t o d""” '"T "pmenram e of all , he people of 

Irke v “y Pol'rrcan become, Gorernor he 

likely soon to see that rural problems aren i ... u ■ t . 

When the former rural politicnn becomes Cn ^ i ? though 
tnn Decomes Governor he develops a new 
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attitude to the cities of his state, -vdiose representative he has no-^v become. 
Tlie Governor is the Go^■ernor of all the people — Avheiever Uiey li^'e, 
■whatever their creeds, and -ivhatcver their politics. Few jobs an)^vhere are 
so broadening in their challenge. The good Governors I'ise to that 
cliallenge. . . . 
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STATE ADiMIMSTRATim 
ORGANIZATION 
AND REORGANIZATION 


Industrialization and concomitant urbanization sub- 
sequent to the Civil War were responsible for a proliferation 
of state activities Nets acivsities were undenahen without any 
consideration being gnen to integrating and coordinating them 
with existing state activities This haphazard growth of state gov 
ernment reached the point early m the twentieth century where 
It became apparent to many that reorganization was essential 
and that the ceniraV theme of any reoTganiiation must be the 
strengthening of the executive powers of the governor 

Article IV, Section 6 of the constitution of Havraii contains 
organizational principles recommended by organizational ex 
pens and merits careful study by states contemplating ad 
ministrative reorganization 

The Report of the Secretary to the Governor of New York sets 
forth recommendations for the reorganization of the executive 
branch of the state gov ernment and the reasons for the recom 
mendations This report contrasts the existing organization w ith 
the proposed organization In reading such a report one should 
critically analyze the logic of each recommendation and attempt 
to anticipate the opposition, if any, it will engender 
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28 . Executive and Administrative Offices and 
Deparijnents"^ 


Section 6. All executive and administrative offices, departments and 
instrumentalities of the state government and their respective functions, 
pow'ers and duties shall be allocated by law among and within not more 
than ttrenty principal departments in such manner as to group the same 
according to major purposes so far as practicable. Temporary commis- 
sions or agencies for special purposes may be established by law and need 
not be allocated rvithin a principal department. 

Each principal department shall be under the supervision of the gov- 
ernor and, unless otherwise provided in this constitution or by law, shall 
be headed by a single executive. Such single executive shall be nomi- 
nated and, by and rvith the advice and consent of the senate, appointed by 
tire governor and he shall hold office for a term to expire at the end of the 
teiin for rvhich the governor rras elected. The governor may, by and with 
the advice and consent of the senate, remove such single executive. 

'lATienever a board, commission or other body shall be the head of a 
principal department of the state government, the members thereof shall 
be nominated and, by and with the advice and consent of the senate, ap- 
pointed by the governor. The term of office and removal of such members 
shall be as prescribed by larv. Such board, commission or other body may 
appoint a principal executive officer, who, when authorized by law, may 
be e.x officio a voting member thereof, and who may be removed by a 
majority vote of the members appointed by the governor. 

The governor shall nominate and, by and with the advice and consent 
of the senate, appoint all officers for whose election or appointment provi- 
sion is not otherwise made by this constitution or by law. The legislature 
may provide for the suspension or removal for cause, by the governor, of 
any officer for whose removal the consent of the senate is required by this 
constitution. 

When the senate is not in session and a vacancy occurs in any office, 
appointment to which requires the confirmation of the senate, the gover- 
nor may fill the office by granting a commission which shall, unless such 
appointment is confirmed, expire at the end of the next session of the 
senate; but the person so appointed shall not be eligible for another in- 
terim appointment to such office if the appointment shall have failed of 
confirmation by the senate. 

• The Constitution of the State of Hawaii. Article IV, Section 6. 
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Section 6. All executive and administrative offices, departments and 
instrumentalities of the state government and their respective functions, 
potvers and duties shall be allocated by law among and within not more 
titan twenty principal departments in such manner as to group the same 
according to major purposes so far as practicable. Temporary commis- 
sions or agencies for special purposes may be established by law and need 
not be allocated within a principal department. 

Each principal department shall be under the supervision of the gov- 
ernor and, unless othenvise provided in this constitution or by law, shall 
be headed by a single executive. Sucli single executive shall be nomi- 
nated and, by and svith tite advice and consent of the senate, appointed by 
the governor and he shall hold office for a term to expire at the end of the 
term for which the got'ernor teas elected. The gos ernor ma)’, by and tvith 
the advice and consent of the senate, remos'e such single executive. 

'i'\Tienever a board, commission or other body shall be the head of a 
principal department of the state government, the members thereof shall 
be nominated and, by and with the advice and consent of the senate, ap- 
pointed by the governor. The term of office and remos'al of such members 
shall be as prescribed by law. Such board, commission or othei body may 
appoint a principal executive officer, who, rrhen autliorized by law, may 
be ex officio a voting member thereof, and who may be removed by a 
majority vote of the members appointed by the governor. 

The governor shall nominate and, by and with the advice and consent 
of the senate, appoint all officers for rvhose election or appointment provi- 
sion is not otlrerwise made by this constitution or by latv. The legislatuie 
may provide for the suspension or removal for cause, by the governor, of 
any officer for tvhose removal the consent of the senate is required by this 

constitution. . 

When the senate is not in session and a vacanq' occurs m any office, 
appointment to whidi requires the confirmation of the senate, the gover- 
nor may fill the office by granting a commission which shall, unless sucli 
appointment is confirmed, expire at the end of the next session of the 
senate; but the person so appointed shall not be eligible for in- 

terim appointment to sucli office if tlie appointment shall have failed of 

confirmation by the senate. 


The Constitution of the State of Hawaii. Article IV, Section 6. 
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Executive Chamber 
Office of the Budget 
Office of Civil Sendee 
Office of General Services 
Office of Civil Defense 
Office of Afilitar}' Affairs 
Office of State Police 

The six offices, in addition to his personal staff in the Executive Cham- 
ber, will provide tlie Governor with the staff units he needs to manage 
Executive Brandi activities and to cany out his law enforcement functions 
and his duties as head of the State’s military and civil defense establish- 
ments. Their designation as "offices” is intended to differentiate them 
from line departments and to describe tlieir relationship to the Governor. 

Having the Governor serve as head of a department, as in the case of 
the existing Executive Department, is inconsistent with his position as 
head of the entire Executive Branch of State government. Nor is it realistic 
to presadbe by laiv that the Governor designate a single administrative 
ofiicer as head of all staff services for the Governor. Each Governor should 
be given the flexibility to arrange within his immediate staff for the as- 
signment of responsibilities best suited to his needs and wishes. 

RECOMMENDATION 2. The Executive Chamber should be continued as 
the Office of the Governor to meet his immediate staff needs, particularly 
in program planning, evaluation, coordination and development. 

The comple.xity and scope of responsibilities faced by State government 
places a great burden upon the Governor in his exercise of progi'am 
leadership. He has as his immediate staff for this purpose the Secretary to 
tlie Governor who advises and assists in the development and review of 
State policies and programs; the Counsel to the Governor who advises and 
assists on legislatii'e and legal matters; the Press Secretary ivho advises on 
public relations and acts as liaison between the Governor’s Office and all 
news media; the Appointments Officer who assists in the selection of per- 
sons for appointment to key positions and executive assignments; and 
Special Assistants who peiform duties specifically assigned. 

These staff members and their aides inventory existing and emerging 
problems, evaluate plans proposed by departments to meet these problems, 
and recommend State policies. The staff members accumulate for the 
Governor information and research findings, evaluate the relative urgen- 
cies of competing sendees and functions, and help determine immediate 
and long-range objectives. They must be in constant communication with 
the departments relative to programs and policies, and help coordinate 
departmental activities to assure tire achievement of program objectives. 
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special neecU and help h .mile ihcnpcsof problems prcssin?; for liis alien 


OVUCF OF CniL SFRMCE 

RECOMMENDATIONS 7/ie f r«ent /)f/Mflfnent o/ Ti tl Senicei/iouM be 
dciignalcfl as an Exfcttlne Olfirrand renamed the Office oj Ctiil Senife 
The Civil Srniee Commission should be continued for its present pur 
joses The funriions if the Classification and Comf ens/ilion Appeals 
Hoard and of the Mint luard Hoard sltnuld be assumed by the Cml 
Seniirc Commiiiion The fumliunt of the Health Insurance Hoard and 
the Public Adniinisirati HI Sponsoring Committee should be tifiderlu^en 
by the Office of Ctiil icnire uitb the otd of appropriate adiisory com 
mittees 

Personnel administration is a necosar) managernl arm ol the CJuef 
Fxecmive The personnel agenc) should therclore base a relatiomhip lo 
the GoNcrnor comparable to that ol other snH agencies hlc the OtTiee of 
the Budget and the proposed OfRce o( General Scrsiccs This is gi'Cti 
emphasis by ilie increasing need for competence in ihe public sen ice and 
the shortage ol trained man|>osser to carry out the uccessary program ac 
tiMties The current State (scrsonnel program is being directed tou'aril 
raising the lesel of employee competence ami performance rather thin 
merely policing the merit system Ilut to put tins concept into full 
operation requires that the personnel (unctions be orginucd into a closer 
svotking relationship scith the other stall igencies ami the Goxernor 

A significant step in this direction was iaV.cn when m 1955 the Presi 
dem ol the State Cml Sersice Commission was established as head of the 
Cnil Service Department State administration can be luriher enhanced 
and personnel management improxcd tnd sirengihenetl by including the 
President of the Cm! Sersice Commission as a member of the mmage* 
ment team 

The State Cml Service Commission should remnm as presently consti 
tuied to make rules for the administration of the Cml Sersice system m 
accordance with the principles of merit and fitness subject as at present 
to the Governor s approval to hear appeals from administrative determi 
nations to adjudicate cases and to provide advice and assistance to the 
President oE the Commission and to the Governor on matters of personnel 

policy It should also as discussed later in Recommendation 60 takeover 

the Pension Commission s function of acting on requests for extension in 
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OFFICE OF CIVIL SERVICE 



(except management of fund) 


The Temporar)' Health Insurance Board was established to develop a 
health insurance program covering State and local government employees 
and to negotiate a contract tvith private insurance earners. The con- 
tractual relationships ha^’e been established and the processing of em- 
ployees’ claims is being canied on by the stall of the Department of Civil 
Sendee. 

The Sponsoring Committee on Public Administration Training over- 
sees the program of internships and in-sendee training in public admin- 
istration conducted by the Department of Civil Service and a graduate 
program supported by the State University. 

The functions of the Temporary Health Insurance Board and the 
Sponsoring Committee on Public Administration Training should be 
more closely integrated into State personnel operations, using advisory 
bodies ■where appropriate. 

recommendation 4. The adminislration of the State Employees’ Re- 
tirement System should be transferred from the Department of Audit and 
Control to the Office of Civil Service. Responsibility for the management 
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of Retirement System funds should be transferred to the proposed De 
partment of Finance mth the requirement that there be an advisory com 

millee and an outside post-audit 

The Retirement System proMtles a imjor employee benefit rshich^s 
substantial influence on the recruitment and retention of emplojees The 
administration of the System should be integrated into the State’s person 
nel program and made a responsibility of the Office of Ci\ il Serv ice, rather 
than the Department of Audit and Control uhich is basically an auditing 
and accounting agency 

The maesimeni of the funds of the Reiiremcnl System, houeser, is not 
related functionally to the das to-day operations of the System The func 
tion should be delegated to the proposed Depanmeni of Finance, ashich. 
as recommended later uuuld be responsible (or the management and dis 
bursement of Slate funds generally 

This arrangement should be accompanied by the requirement of a peri 
odic post audit of the mist funds by ihe Comptroller or by a State Auditor 
appointed by the Legislature In addition there should be an adsisory 
committee composed of the Director of the Budget head of the Office of 
CimI Senice and public members toresiew annually the operations of the 
fund and to report thereon 


OFf/C£ OF GENERAL SERVICES 


RECOMMENDATION j A new Office of General Services should be esMb 
lished To this Office should be assigned the present /unctions of the 
Division of Standards and Purchase together with additional responjibili 
ties as descrilied in the tecommendalions below 

The Office of General Services should be a central staff agency to pro- 
vide essential central housekeeping services It vvould continuously re- 
view such services and recommend economies and improvements that 
may be accomplished through centralized serv ices To tins agency should 
be assigned such responsibilities as ointralized purchasing standardiza 
tion of equipment and supplies the management of office space, the 
maintenance of State buildings and non institutional properties, the man 
agement of the State s automobile fleet, the inventory, rehabilitation and 
distribution of equipment and lurnuure. the management and disposi 
tion of records printing and duplicating, and the distribution of supplies 
and other materials * 


RECOMMENDATION 6 
the rerponiibifity now 
tenance and operatior 


The Office of General Services should be assigned 
m the Department of Public IVorks, for the mam 
I 0/ public buildings 
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The Division of Standards and Purchase and the Department of Public 
"Works currently share responsibility for the State’s building management 
program. 

The Division of Standards and Purchase is in charge of renting office 
space for State agencies, allocating office space on the basis of requirements 
established for unit operations, and supendsing the rehabilitation of office 
space in certain State-owned office buildings. 

The State agencies whose administrative expenses are paid or reim- 
bursed from sources other than State funds are cliarged by the Division 
of Standards and purcliase whenever they are allocated space in a State- 
owned office building. 

The Department of Public Works is responsible for the rehabilitation 
of most office buildings and for the day-to-day activities involved in clean- 
ing, maintaining and operating all State office buildings except the State 
Education Building and the State Office Building at 270 Broadway in New 
York City. The Education Building is maintained by the Education De- 
partment and tlte building at 270 Broadway is maintained by a building 
management corporation under contract with the Division of Standards 
and Purchase. 

The Department of Public Works is basically responsible for carrying out 
a program of designing, engineering and constructing State facilities such 
as highways, bridges and buildings. It is also responsible for maintaining 
and operating many of these facilities in addition to canals and flood con- 
trol projects. Its maintenance and operation work on hightvays, bridges, 
flood control projects and canals is sufficiently technical in nature to re- 
quire substantial professional direction and make desirable a close rela- 
tionship -with the engineering aspects of the Department’s program. This 
is not true of the work required to maintain and operate office buildings. 

The managerial functions of allocating space, negotiating rentals and 
maintaining State office buildings should be assigned to a single agency. 
They tvould properly belong in the proposed Office of General Sendees. 

RECOMMENDATION 7. The Office of General Services should be assigned 
the functions and responsibilities of the Board of Commissioners of the 
Land Office presently in the Department of State. 

The Board of Commissioners of the Land Office has custody of, sells, 
leases and transfers among State agencies all State-oivned lands not de- 
voted to any specific purpose such as highways, forests, canals, and parks. 
The lands under the jurisdiction of this agency include lands under 
water, abandoned canal lands and lands acquired for taxes and through 
the foreclosure of United States loan mortgages. The Board exercises con- 
trol over the entry upon and use of such lands, inspects lands granted by 
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the St^te to determine compliance ^ith conditions nntl restrictions and 
receives pa^tnent for the grants of Sntcosvncd lands The Hoard has 
custody of the origin il land rctords of the Stale and maintains the ncces 
sary records and files concerning its own operations 

Placing custody md rc'jxnisibihts for State lands in the Office of Gen 
eral Services would inicgi ue the land program into the general real estate 
management program ind would (aahiatc positive and energetic action 
to put as much unused lands as possible into productive use, either 
through sale or rental or for other State purposes 


OFFICE OF GENERAL SERVICES 

NOW PROPOSED 

Executive Department 



Land transactions are now authorized by an ex-ofRcio board consisting 
of the Secretary of State the Attorney General and the Superintendent of 
Public ^Vorks The Board would not be needed for this operation if there 
were substituted a system whereby land transactions would be the respon 
sibility of the head of the Office of General SetMces subiect to approval 
by the Attorney General and the Comptroller 

RECOMMENDATION 8 The Office of General Services should be given re 
sponsibtlity for establishing and maintuming an inventory of the real 
property of the State and of records of the transfer and sale of such 
property 
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The records concerning land owned by the State and used for State 
purposes are scattered among several State departments including Audit 
and Control, Public IPorks and State. 

Assigning to the Office of General Services the additional responsibility 
for establishing and maintaining an inventory of the real property hold- 
ings of the State would provide a central point for maintaining all neces- 
sary' information regarding the lands of the State. 

RECOMMENDATION 9. The finictions of the present Divisioii of the 
Budget regarding the disposition of surplus property and the management 
of State records should be transferred to the Office of General Services. 

Under present practices, -when a State agenq’ no longer has use for cer- 
tain equipment, it declares it surplus. The Division of the Budget then 
takes steps to transfer it to other agencies or to sell it on the open market. 
In many cases, it is difficult if not impossible to realize from this equip- 
ment a monetary return equal to its potential use value. There is a reluc- 
tance on the part of S'tate agencies to accept surplus equipment tvhich 
needs refinishing or repair because they have no facilities to put it in 
proper shape. 

Significant economies could be realized if equipment that is declared 
surplus ■were to be properly e.xamined, evaluated in terms of its usefulness 
to tire State, rehabilitated, and stored and distributed as needed. 

The inventory control, repair and disposal of surplus property are 
functions closely associated with procurement and supply. Accordingly, 
tile surplus property responsibilities of the Division of the Budget should 
be transferred to the new Office of General Servdces. 

The Division of the Budget carries on certain functions in relation to 
the management of State records which also more properly would belong 
in the Office of General Seri'ices. 

RECOMMENDATION 10. An archives and records center should be estab- 
lished and responsibility for its operations assigned to the Office of Gen- 
eral Services. 

The State has instituted records management controls and procedures 
covering the disposition and transfer of its records. Studies have shoivn 
that such procedures, if supplemented by the establishment of an archives 
and records center, would effect substantial economies through the release 
of valuable office space and equipment used to house records widi no im- 
mediate reference value, and through the release of large quantities of 
storage space now rented for the housing of records that must be main- 
tained for a period of time prior to their disposition. The use of ivare- 
house type storage areas and modem methods of records storage provide 
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the best means (or storing retained records at i minimum cost per square 
foot of arei 

\ssiRninp il e oper i i »ii ol the Slatcsarchises and records renter to the 
O e of Gener I Scim s would properly proside for its intcpration 
iihiii the tot il State rccouK m inagcincnt program as part of the general 
housekeeping acti\ ities of the State 

OTIILR ST\rF tMTS 

RECOMMENDATION tl The Dtitsiovi of the l!uilg,et A/i/i/irry nnd .Nfiftl 
AfjaiTS nd Slate Police and the Cntl Defense Commission should be 
fOHtmiird and their names changed to reflect their designation as execu 
twe off'rcs of the Guicrnor 

Since these units liase rtlaiisely well defined responsibilities and SI*^ 
cific (unfiions there appears to l>e no salid reason for recommending an) 
basic changes in their orgmuaiion Tlicir designation as c\ec«tisc 
offices IS m accordance S'lih the earlier rccommciulation tint such office* 
be established to preside staff sersices for the Governor 


DEPART\iE\TAL REORGAMZATIOS PROPOSALS 


One of the principal methods by which the 1927 reforms sought to as 
sure a rational and effecnseorganuational structure for State government 
was the Constitutional limitation on the number of civil departments In 
the 3 years since that time however the State has entered new fields of 
activity and many traditional areas of State service have expanded or 
changed in significant ways 


In a number of instances new agencies have been created to meet 
emergent needs and changed conditions instead of meeting these silua 
tions by reot^nizing or assigning new dimes to existing departments. 
The reasons for this aaion appear to have been diverse— to focus execu 
11? lunclion to dtamatiie the inauguration of an 

iM y o satis y a pressure group to meet what appears to be a tempo- 
ary situation to avoid a hard deasion in placing a new function that has 
^endTenr”’ ^ of Constitutional 

creation of a large number of Stale agencies 
oJim . ‘ T"' ‘Jepartmenial framework and a conse- 

n??. ^>«ctly to the Gov emor 

mshenP.reeL^e"” Department fur 
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BOARDS AS HEADS OF AGENCIES 

The reorganization of 1927 also sought to improve State administration 
by abolishing many multi-member boards and commissions and substi- 
tuting single executives as the heads of agencies. 

It is a generally accepted principle of management that multi-member 
boards are not effective for tlie day-to-day direction of administration. 
They can, and do, have an important role as quasi-judicial bodies to pro- 
tect individual rights in appeals from administrative decisions. Boards are 
also useful in providing advice and counsel to departmental e.xecutives 
and tire Governor. 

A board 'whicli has botli the day-to-day administrative responsibility 
and the appellate functions, however, cannot achieve the full objective of 
insuring independent rev'ietv of appeals when it acts on rvhat are basically 
its own determinations. Moreover, since no one member of an administra- 
tive board can be held responsible for the board's action, the fixing of 
accountability for results is difficult, if not impossible. 

The overlapping terms of members of boards heading executive agen- 
cies tend also to diminish the responsiveness of such agencies to the pro- 
gram of the elected Go^'emor and the Legislature. 

Despite the 1927 objective of reducing the number of administrative 
boards, many boards have since been created to head new agencies and 
autonomous or serai-autonomous units widiin existing departments. The 
over-all effect has been to diminish the degree of gubernatorial control 
over these agencies and responsibility for performance and results. 

'While boards can play a useful role within the organization structure, 
they should be employed ■with due consideration of their iveaknesses as 
tvell as their strengths. 

Most of the day-to-day administrative functions performed by multi- 
member boards and commissions would be better carried out under the 
direction of a single administrator within departments engaged in related 
functions. Boards having adjudicative or appellate functions should be 
retained where there is demonstrated need to protect individual rights. 

TEMPORARY COMMISSIONS 

Temporary Commissions are uniquely suited to the investigation of 
special problems, the development of solutions and the drafting of 
legislation. 

There has been a tendency, however, to assign administrative functions 
to commissions, partly because of the constitutional limitation on the 
number of departments, and partly because of the experience certain com- 
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missions his e accumulated i the ourse o£ their research actis ities Some 
base been operatin': as idministmise bodies for sears and there is no 
esulence to indicate ir t their discontinuance is phnned 

Indepemieni teraporm commissions performing regular idminisiraiise 

functions th it aie hkch to continue should be divested of them, and these 
functions transferred to appropriate execume departments 

INDEPENDENT INTERDEPARTMENTAL COMMITTEES 

There are a number of rommuing mierdepartmenial committees for 
mills established by exccuiue order md reporting to the Governor Tliere 
are also departmenis and gencie^of State goveniment vvhicli have respon 
sibiliiy for the mijor concerns of these committees In order that these 
coramutees ma\ have continued executive interest and leadership, as well 
as stiff services eadi should be attached to the department of major 
concern with the head of the dcpinmeni designated as chauman 

Certain of these conimiuees have been dormant for some tune and con 
sideration should be given to their dissolution 

DEPXRTMENTAL STRUCTURE 

As heretofore noted there are today too many units in State govern 
ment reporting to the Governor No well run business would burden its 
chief executive With such a span of control Tlie 1927 reorgimzaiion plan 
to limit the number of departments ant! to incorporate all exeaitive func 
tions within them so far as practicable was sound then and is sound 
today 

Tlie orderly arrangement of the functions of State government within 
a limiicd number of depinracnis and the clarification of lines of authority 
and communication should improve State management facilitate the legis 
laiive review of administniivc perfonrmice, ami mike State admmistra 
non more accountable to the people 

RECOMMENDATION 12 The Constitution should be nmended to provide 
that there should be no more than 20 cnil departments of State govern 
ment The speetficalion of department names and the assignment of func 
lions should be resened for slalutor) enactment 

RECOMMENDATION 13 The folloaing departments should be continued 
or established 

Agriculture Markets Economic Development 

Audit and Control Education 

Rinking Finance 

Conservation Healih 

Highvsay Safety 
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Housing S: Community Development Municipal Affairs 
Industrial S: Labor Relations Public Sendee 

Insurance Public I I'^orks 

Law Social Sendees 

Mental Hygiene State 

The 20 departments recommended include 18 existing departments. 
There would also be integrated into tliese 20 departments 12 of the agen- 
cies now located within tire Executive Department and a number of inde- 
pendent Boards and Commissions. 

The reduction in the number of independent agencies reporting to the 
Governor, and their integration into departmental operations, will 
strengthen executive direction and control and help to achieve more effi- 
cient, economical and effective service to the people. More order and 
simplicity in departmental organization will also help to coordinate the 
activities of State government, to eliminate jurisdictional differences and 
friction, and to decrease overlapping and duplication of services. 



THE STATE JUDICIARY 


The state judicial s\stcin Ins been subjected to 
strong cniicisni and man> rclortns base been recommended o\cr 
the )cars Dr John H Romani assistant dean of the School of 
Public Health of the Unixersu) of Michigan presents an over 
Mcss of the state judicial sjstcm t\iili its shortcomings and recom 
mends correctuc action 

The best method of selecting judges is frequcntl) debated 
Should all judges be appointed b) the gosemor as thc> are m 
fisc states or should judges be popularlj elected’ If the) are to be 
popularl) elected should the> run against an opponent in the 
election or simplj against their record a ncgatitc majontj re 
moMiig them from office’ Adolph \ Bcrle Jr a prominent lats 
jer t\ho is also a professor of lau at Ckiluinbia Unisersitj and a 
former assistant secrctarj of stale explores the question isheiher 
judges should be elected or appointed and reaches the conclusion 
based upon the Nei\ York experience that it does not make much 
difference uhich method is utilized 

Congestion has been plaguing many state courts in the post 
W orldM ar II period Some hase placed the blame for court con 
gestion squarel) on the jury sjstem and urge that it be modified 
or abolished except in serious criminal cases Das id M Peck a 
justice of the New York Supreme Court from 1943 to 1957 ren 
ders a ringing indictment of the jury sjstem as the culprit re 
sponsible for court congesUott and prescribes in cud cases Cnal 
by judges under a rule of comparatue negligence 
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Jolui H. Romani 

30. The Courts^ 


Revision of the judicial article in a state constitution has as its objec- 
tive the establishment and maintenance of an effectively functioning state 
judiciary. Achievement of this end requires that the judicial article, like 
other sections of the constitution, be written as simply and as concisely as 
possible. Simplicity and conciseness are desired not for their own sakes but 
because the constitutional document should contain materials dealing 
only with matters of fundamental importance. The filling in of adminis- 
trative and other details — whenever and wherever necessary — is more 
appropriately the task of the legislature or die judicial department itself. 
In these terms, the judicial article should contain only those provisions 
necessary to create die state court system, assure its independence and pro- 
vide for its effective and efficient operation. 

The indictment against the existing system of state courts is not new. 
In a speech before the American Bar Association in St. Paul in 1906, Dean 
Roscoe Pound stated it thus; 

Our system of courts is archaic in three respects: (1) In its multiplicity of 
courts, (2) in preserving concurrent jurisdictions, (3) in the iraste of judicial 
poiver it involves ... by rigid districts or courts or jurisdictions, so that busi- 
ness may be congested in one court while judges in another are idle.i 

Similarly, the reforms required to correct these deficiencies have been 
knoivn for many years. Arthur T. Vanderbilt, the late chief justice of 
Neiv Jersey and a leading student of judicial administration, outlined the 
prescription in these terms; 

The first essential of a sound judicial establishment is a simple system of 
courts . . . three are all that are needed in a modern judicial establishment; 
(1) A local court of limited civil and criminal jurisdiction, (2) a trial court of 
general statetvide jurisdiction, and (3) an appellate court or courts, depending 
on the needs of die particular state.^ 

At issue are fwo matters: To what degree are the difficulties noted by 
Dean Pound and others the direct result of constitutional provisions? To 


» From Salient Issues oj Constitutional Revision. (New York: National Municipal 
League, 1961), pp. 115-130. Reprinted irith permission of publisher. 

1 Quoted in Shelden D. Elliott, Improvitig Our Courts (New York, Oceana Publi- 
cations, Inc., 1959), pp. 15-16. 

2 “The Essentials of a Sound Judicial System," Northwestern University Law 
Review (March-April 1953) , as reproduced in Robert L. Morlan, Capitol, Courthouse 
and City Hall (2nd ed.. New York, Houghton Mifflin Company, 1960), p. 169. 
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^^hat degree can ihc nece<\ir^ reforms be athicscd bj constitutional 
resision^ 

\t the outset ii is perhajis desir We to dislingutsb between two terms 
that are sometimes coifiised ir the lucntiire and to explain the relation 
ship of these concepts to the | roblcm of comttiiitional rcMsion The terms 
in point are the admimstt iti m of justice and judicial administration 
Administration of justice refers to the operation of the courts in ac 
cordance with law and m suth a manner that equitable decisions are 
rendered in as man^ instances as jtossiblc fu (icid administration refers 
to the operation of the machinery of the courts and is primarily con 
cerned with questions of organizational and adminwtraiisc efTiciency and 
effectis eness 

The two ideas arc separable in the sense that it maj be possible to run 
the courts efficientl) and still not have justice done a jsossible example 
being court systems in totalitarian societies Toor or bad judicial adminis 
traiion however can contribute directly to the dental of justice as illus- 
trated by adminisiraiise procesliires that lead to extended delays in 
getting cases heard in court Organuaiional shortcomings that result tn 
overlapping or conflicting jurisdictions among the courts, and thereby 
aeate uncertainty and confusion for the layman and lawyer alihe are 
another example Revision of the judicial article in state constitutions 
seeks primarily the elimination of provisions that inhibit the adoption 
of sound judicial organization and administrative procedures as a means 
of improving the administration of justice 

The salient issues involved arise directly from the differences between 
what IS now- found in state constitutions governing the establishment and 
administration of state courts and what is needed to enable these courts 
to function effectively under todays tomhlions There are three basic 
problem areas court structure and organization selection and tenure of 
judicial personnel and judicial administration 

COURT ORGAMZATlO\ 

The question of court structure and organization concerns two sepa 
rate but closely related matters First is the structure of the court system 
By this IS meant the different levels of courts the particular types of courts 
within the system and the relationships among these levels and types 
Second is the problem of jurisdiction Jurisdiction may be simply defined 
as die competence of a court to consider a case This power may be gen 
eral covering all kinds of disputes or u may be restricted to specific 
classes of controversy— traffic juveniles domestic relations probate etc. 
A court may hav e authority to hear cases when they are first tried onginal 
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jurisdiction; or its competence may be limited to revietving cases on ap- 
peal, appellate jurisdiction. Some courts may possess both original and 
appellate jurisdiction — original in certain cases and appellate in others.^ 
Jurisdiction of the courts is also territorially defined. Some state courts 
may consider cases that arise in any part of the state. Municipal and 
county courts, by contrast, are generally competent to hear only those 
cases that arise is'ithin the boundaries of these particular subdivisions."* 
At issue is how these questions of court structiu'e and jurisdiction are 
dealt with in state constitutions and the problems which flow from the 
constitutional determination of judicial structure and organization. 

THE STRUCTURE OF THE COURT SYSTEM 

A problem arises from the practice of establishing specific courts by 
constitutional provision. The local courts in New Orleans, the juvenile 
courts in Cadoo, East Baton Rouge and Orleans Parishes, and the domes- 
tic relations court in East Baton Rouge Parish are all created by the con- 
stitution of Louisiana (Art. VII, secs. 52, 53, 83 et scq.). The Florida 
constitution sets up a special criminal court of record for Escambia County 
and also authorizes the legislature to establish similar courts in each 
county of the state (Art. V, secs. 9, 10). All seven courts senfing Baltimore, 
Maryland, are defined in the constitution of that state (Art. IV, secs. 1, 
27-39, 41A). Even a most cursor)’ examination of the Index Digest of 
State Constitutions reveals similar provisions in otlier state constitutions.® 
Beyond this, the terr itorial and substantive jurisdictions of many courts 
are outlined in great detail in present judicial articles. The boundaries of 
the districts of the eight circuit (general trial) courts in Maryland are 
specifically described in the Maryland constitution (Art. IV, sec. 19). The 
substantive jurisdiction of county courts in Oklahoma is carefully spelled 
out in the Oklahoma constitution (Art. VII, secs. 12, 13, 17, schedule 18). 
Circuit (general trial) and justice courts in Mississippi have, by r-irtue of 
constitutional provision, concuri'ent jurisdiction in criminal cases rvhere 
punishment does not exceed a fine or imprisonment in a county jail (Art. 
VI, sec. 171). Other illustrations can be provided almost "irithout end.® 

The Supreme Court of the United States, for example, has original jurisdiction 
“In all cases affecting ambassadors, other public ministers and consuls, and those in 
which a state shall be party” and appellate jurisdiction in other cases arising under 
the constitution and latrs of the United States. (U.S. Constitution, ArL III, sec 2). 

* The qualification here has reference to the right of parties in a case, under cer- 
tain drcurastances, to have the trial conducted in a court outside the area where the 
case arose. 

= Legislative Drafting Research Fund of Columbia University (2nd ed.. New York, 
Oceana Press, Inc., 1959). 

e Ibid., pp. 210-212, 239-244, 302-306. 
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Constitutional aeation of a number of different courts, along with the 
definition of their jurisdictions leads to a \ariety of difficulties Of first 
importance are the resultant rigidities in the court ssstem Modifications 
in court structure can be accomplished only by the cumbersome proc 
ess of constitutional amendment Consequenth dnnges svhich may be 
needed are frequently ne\er made because of the obstacles insoUcd As 
ness demands base arisen it has been much easier for state legislatures, 
when authorized to do so to add on to the court system the le\el and 
type of courts required For the most pan these additions have not been 
made vMth any idea of unifying the basic stm^ure of the courts in the 
states As one commentator has observed 

It seems generally perceived that ephemeral changes in population m case 
load and in the aggressiveness and skill ol court personnel have brought about 
haphazard piecemeal shiti and redisuibution of court structure until most 
present systems are mere conglomerations * 

A second and equally imporunt consideration is the jurisdictional in 
adequacy that has developed This is particularly true with regard to 
disputes involving the family The Home Term Court in New ^ork City, 
established speofically to work with the parties concerned to alleviate the 
underly mg causes for the difficulties cannot prov ide many of the remedies 
— divorce separation removal of dnldren from the home — that may be 
required All it can do is to persuade the persons to accept their obliga 
tions and failing this resort to fines and jail sentences ‘ Tlie lack of pro- 
cedures to deal with known sex offenders and to enforce a mothers 
responsibility to support her children are examples of other inadequacies 
noted by one observer* 

THE SPECUL PROBLEM OF THE MINOR JUDICIARY 

Almost all studies of court oipinization agree that the minor judiciary 
— specifically the justice of peace courts — constitutes the weakest link in 
the present system of state courts and urge that this type of court be 
abolished The justice courts generally staffed by part lime persons with 


' Maxine Boord Virtue Improving the Stnictuie of Courts, The Annale of the 
Amencan Aeademy of Pohlical and Sonol Science 237 (May 1933) H3 

* Morns Ploscowe "The Iitfenor Cnmioal Courts in Action" The Annals of the 
Amencan Academy of Poliltcal and Social Science 287 (May 1933) 9 See also Earl 
Lemon Koos Family Problems and the Court" ibirf pp 2,-33 

• Vinue op at p 143 

** The literature concerning the tnadcquacies of the jusbee of peace svxtem is con 
sitlctable A classic is Edson R. Sundciland The Effiaency of Jusuccs Couru m 
Michigan" Fourth Report of the Judirtal Council of Michigan (Ann Arbor the 
Counal 1934) See also any standard uoik lu Amencan state and local governments 
partKuIarly the chapters dealing mth the courts and rural goiertiment 
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little or no legal training, have been notorious for fee splitting, an inordi- 
nate number of judgments for the plaintiff, independence from supervi- 
sion by other courts in the system and lack of knowledge of the lawd^ 
The existence of these courts — particularly in and around large urban 
centers — contributes greatly to the multiplicity of courts with concuiTent 
and sometimes conflicting jurisdictions. In an age when most people can 
easily travel to courts in neighboring jropulation centers, it is difficult 
to understand the need for continuing justice courts in each and every 
locality. An even more fundamental consideration is tliat the jurisdiction 
of these courts is generally so limited that — save for certain traffic viola- 
tions and minor civil disputes — parties involved must turn to other courts. 

Justice of peace courts are discussed here as a constitutional issue be- 
cause they are constitutional courts in about half the states. Not only are 
these tribunals given constitutional status but also their jurisdiction, the 
manner of appointment of the justices, and other details of their operation 
are frequently outlined in the judicial article.’- The attention given in 
state constitutions to justice courts accounts for no small part of the length 
of these documents. Much tvould be gained by eliminating the justice 
courts as well as the references to them in state constitutions. California, 
Connecticut, Missouri and Tennessee are among the states which in recent 
years have done away with this level of the judicial system and replaced it 
with a more adequate set of inferior courts generally staffed by full-time, 
salaried judges. The gains in the quality of justice in these and other 
states whiclr have follosved this jrractice have been substantial.’^ 

THE CONSTITUTION -AND THE COURTS 

Except for the justice of peace courts, the basic issue is not svhether the 
various special courts and levels of courts are needed, but svhether these 
different courts should be specifically created by constitutional provision. 
Actually all that is needed is a statement similar to that found in the 
constitution of Hawaii (Art. V, sec. 1): 

The judicial power of the state shall be vested in one supreme court, circuit 
courts and in such inferior courts as the legislature may from time to time 
establish. The several courts shall have original and appellate jurisdiction as 
provided by law. 


” See Gail M. Morris, Jtislice of Pence Courts in Indiana (Bloomington, Bureau of 
Government Research, Indiana University, 1942). 

12 Sev'eral examples may be found by noting the entries in Legislatiie Drafting 
Research Fund, op. cil., pp. 303-310. 

A brief discussion of these developments may be found in Clyde F. Snider. 
America}! State and hocal Government (New York, Appleton-Century-Crofts, Inc,, 1950), 
pp. 270-273, 280-281. See also Charles W. Pettciigill. "Court ReorganizaUon: Success in 
Connecticut," American Bar Association Journal, 46 (Januar)' 1960), 58-61. 
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Here n ihe compass ol ’ess th-n 50 words the outlines of a unified state 
judicial ssstem are clearly set forth with authority granted the legislature 
to modify th“ ssstem as needed Specialized courts are not prohibited but 
may be created or abolished as the tunes ma\ retjuire jurisdictions of the 
courts ma\ be adjusted to take account of population and other mo\e 
ments in the state \ truh ideal statement would provide fora single court 
of justice with suhdiMsions for special purposes 

The capacitv of the Hawaii legislature to adapt the structure of the 
court system in tha' state mas be contrasted to the incapacity of the Ken 
tucky legislature The Kentuckv constitution enjoins the legislature from 
creating anv courts other than those set up in the constitution (sec 133) 
In addition the constitution spells out in great detail the number of 
courts for each area the jurtsdiction of these courts and other matters 
concerning their organization At least by implication, the legislature has 
little or no disaetion m dealing with the problem of judicial organuation 
and students of the Kentucky court system note this lack of legislative 
autliority as a prime barrier in securing more cflective and efficient jiidi 
cial administration in that state *' 

Proof of the validity of the prmaples suggested here is found in the 
experience in Nevtf Jersey under its revised constitution Tlie 19-17 New 
Jersey constitution did away with an archaic and rather complex system of 
state courts and replaced it with a unified system under the direction of 
the diief justice of the Supreme Court of that state Observers of the new 
system tn operation have all agreed that « has led to substantial improve- 
ments in the administration of justice in New Jersey Delays m getting 
cases heard have been greatly reduced decisions are tendered much more 
rapidly rules and procedures in the courts have been simplified and im 
pros ed \\'hat has been accomplished in this slate stands as a model for 
other states as they undertake revision of the judicial article 


SELECTION A^D TENURE OT JUDICIAL P£/{SOi\i\£jL 

A second requirement for a sound judiaal system is the recruitment as 
well as retention of outstanding men and women to staff the courts That 
people with this quality are now found in stale court systems is more a 


»* L^slatne Research Commission Conunon^ealth of Kenlucky hcnluchy Circiiif 
Cotirts (FranVIort, the Commission 19o*) p 2 

See Uitliam J Brennan Jr^ After Eight years Xevi Jersey Judicial Reform 
Bar Auocal.on Journal 4S a«me I9d7) 499-50^ Shelden D Elliolt. “Arthur 
T Vanderbilt Administrator of Justice Stale Gmemmrn, \\\1 (Autumn lOaSv 
at and Ae secum on Judiaal Administration m the Annual Surrey of American Law 
fScwVorl NewVorkCniiersitySchorfofLas,) ^ 
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tribute to the individuals themselves tlran to the systems under ivhich 
they rvere selected. State constitutional provisions governing selection 
and tenure of judicial personnel arc among the more severely criticized 
sections of state constitutions, not only for the excessive detail that is 
found but also for the kinds of procedures outlined. 

QU.ALinC.-\TIOXS OF JUDICIAL PERSONNEL 

Mudi of the unnecessary detail in the present judicial articles is the 
result of uriting into the constitution specifics concerning clerks of courts 
and other court personnel. The election or appointment of clerks of the 
general trial courts is constitutionally prescribed in treenty states; the 
number of such clerks for eacli county or district is set forth in the consti- 
tutions of eighteen states; duties imposed on these officers are described 
in the constitutions of Delaware and Louisiana. Moreover, tire Kentucky 
constitution provides that clerks of county courts meet certain constitu- 
tional qualifications (sec. 100). And in Delaware the constitution provides 
for the election of clerks of the justices’ courts (Art. Ill, secs. 22, 23). 

Placement of this kind of provision in a state constitution violates di- 
rectly the precept that a constitution should contain only materials that 
deal srith questions of fundamental importance. It is akin to tm'ting into 
tlte constitution qualifications and selection procedures for the governor’s 
secretary. This is not to suggest that clerks of courts should not be pro- 
vided for; ratlier it is to note that establishment of these offices is more 
appropriately a function of statutory’ law. 

Beyond this is tlie consideration that many state constitutions set forth 
a long list of special qualifications for holding judicial office. "WTiile diese 
formal requirements var)- from state to state, many of the constitutionally 
stated qualifications border on tlie superfluous. The Mai7land constitu- 
tion states that, among otlier tilings, judges shall be selected from those 
admitted to the “practice of laiv . . . who are most distinguished for in- 
tegrity, wisdom and sound legal knowledge” (Ai't. IV, sec. 2); Arkansas 
requires that county judges be of “upright character” and diat its Supreme 
Court judges be of good “moral cliaracter” (Art. VII, secs. 29, 6). No one 
U’ould suggest that judges should not have diese qualities but spelling 
them out in the constitution is no guarantee of securing judges with diese 
exemplary characteristics. In a negative sense there is added to the state 
constitutions words and sections that, to say the least, contribute little to 
the effective functioning of government. 

See Legislative Drafting Research Fund, cit., pp. 219-220. 
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THE SELEmON OF JUDGES 

A more basic and fimdamertal question concerns the provisions gov 
ern ng the selection and tenure of judges m the state courts Most sev ere ) 
-nticued are those which provide for the direct, partisan election of 
judges In the words of Dean Pound ‘Putting courts into politics and 
compelling judges to become polmaans has almost destroyed the 
tiaditioml respect for the bench ” 

The practice of electing judges is a product of the “Jacksonian Era in 
American history during vyhich time pressures were everted to elect more 
and more officers of govemmeni as a means of further "democniiung 
the system States which prepared constitutions under this influence 
abandoned the traditional procedure of executive appointment, defending 
the move on the grounds that election vvould mean judges more responsive 
to the public and a higher quality of judge since election substituted 
judgment of the population as a whole lor that of the executive and 
a confirming body — one or both houses of the legislature or the executive 
council 

There is nothing m the experience with judicial elections to demon 
strate that judges more responsive to the public have been elected or 
that the quality of the bench has been improved That able persons have 
been placed in the courts is fortuitous and in spue of the system^* On 
the other hand the partisan elccuon of judges has pul the judges them 
selves into the mainstream of party politics In (he selection of candidates 
emphasis tends to be placed on the individual s capacity to win an elec 
non this particular talent is hardly a valid test of ones ability to serve 
effectively as a judge"* Moreover, campaigns for available judgeships 
have been known to take on the appearance of circuses, bearing no rele 
vance to the substantive questions involved or ilie qualifications of the 
candidates for the offices ** It must also be notetl that, with the large 
number of offices and issues to be dcaded upon in any election, v oters are 
hard pressed to exercise any real ductetion in choosing judges Conse 


Quoted in EllioU Imprmnng Out Courts p 16 
•• This piactite of executive appMiUment and counal approval is jtill used in 
Massachusein and New Hampshire 

'» See Stuart H Perrj "Shat! Wc Vppoint Onr Judges’ The Annals of the Anier 
lean Academy of Pohlical and Social Saenre 181 (September 193 j) 97-108 and Rodnc) 
L. Vlou The Judic\ar> Model Stale Constitution (5th ed New Tori. National 
VUin)Oj,d, Oajgj/i UlDl’, 7. Vi 

"®^-c Daniel S McHargue and Flcanor Tabor Lmeiilhal Should the Judiaal Vr 
Ucle Be RevisetP in The t aler and the Mtelugan Constitution in I95S Robert K 
M 55 Bureau ol Covenimeni University of Michigan I9 j 8) pp 

See Perry o/» cil 
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quently, most voteis accept the judgment of their party, fail to vote, or 
mote or less blindly mark theii judicial ballols.^^ 

Two consideiaiions June made the direct election of judges somewhat 
moic palatable than might appeal on the surface. First is the movement 
away fiom paitisan to nonp.utisan elections But even heie there aie 
seiious questions about the efiectiseness of this system. In Micliigan, for 
example, candidates foi the highest conn in the state are nominated in 
paitisan conventions but lun on a nonpartisan ballot (Art. VII, sec. 23).-® 
To be sure the final election is nonpaitisan, but it is interesting to note 
that the paitisan composition of this couit has changed fiom a Republi- 
can majoiity to a Democratic majority in the last ten years during which 
time the Demociais have assumed contiol of all statewide elective officeis. 
Second is the fact that many judges die, retiie or resign in midterm, allow- 
ing oppoitunity for the executive to fill the vacancy for the remainder of 
the teim.'^ A\dien the tenn is completed, the appointee runs as an incum- 
bent and, in most states, undei noimal ciicumstances, he will not be op- 
posed for le-election. However, theie are cases where incumbent judges 
hate been defeated not because of pool judicial performance but primar- 
ily because theii party, as a whole, did pooily in that election and the 
judicial candidates, like candidates foi othei offices, were turned out by 
members of the opposite party.-^ 

Despite the almost universal opposition of both the bar and the bendi 
to the cliiect election of judges, the piactice persists in one form or an- 
other in a majoiit) of states today. Partisan election of at least some judges 
is constitutionally presaibed in 22 states; nonpaitisan election obtains in 
sevei al othei s. In fu e states — Connecticut, Rhode Island, South Carolina, 
Veimont and Viiginia — the legislature selects some or all of the judges; 
executise appointment holds in Delaware, Maine, Massadmsetts, Netc 
Hampshiic and New Jeisey.-® 

Executive appointment of judges is the pattern at the federal level as 
well as the states listed above. The argument usually laised concerns the 
influence of patronage considerations upon appointments. Regardless of 
this influence— to the extent that it does exist— effective and lespected 


-“ A popular discussion of this problem is found in Morton Sonlheimer, Our Reek 
mg Halls of Justice," Collier’s (April 2 and 9, 1949) reproduced in Morlan, op al 
pp 137-144 See also Snider, op. at , pp 275-278 

See McHargue and Lmenthal, op. al , pp 55-56. 

See Vanderbilt, op at , p 170 

A case in point is the defeat of an incumbent Republican judge by his Democratic 
opponent in 1960 in Penns)liania The Democrauc candidate nas dearl> the bene 
ficiaiy of his party’s sweep of tliat state in 1960 inasmuch as he ran without the en- 
dorsement of seieral segments of the Penns)Uania Bar. 

=« A summaiy of election and other data about state courts ma) be found in the 
Book of the States, published biennially (Chicago, Counal of State Goiemments; . 
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judici nes ha\e been tmintiined uhere this s)stem is used After all, the 
gosemor is the i n), oftiu 1 reilH held responsible on i statesMile basis 
considerable supjjou an be mi leretl foi \esting the appointing poiser 
in him 

The Cui/ens L non ol New \ >ib Ctl) has for man) ^ears supported 
a proposal fust sponsored bs Htni\ L Slimson before the 1915 New 
\otk State Consti utional Con eniion It prosides that 

1 The election of judges be nonpirtisan 

2 The gosernor ( >r in ihe case of metropolitan lower court judges, 
the masor) file his recommendation of a nominee for each sa 
canev leasing time for opposing nominations to be offered by 
petition 

3 The executive nominees be identified on the ballot with the 
words nominated by the governor (mayor) 

An alternative to both executive appointment and the direct eleaion of 
judges IS found in the proposal advanced by the American Bar Association 
m 1937 ami the plans adopted in California in 1934 and Missouri m 1940 
The essential features of these procedures are for initial appointment by 
the executive from a panel of nominees made by a group of citizens repre- 
senting the bar the judictarv and the public After service for a specified 
time the judges name is placed on a separate ballot with the question 
Shall Judge Blank be retained m office* If he is approved by the voters 
he senes to the end of lus term He may seek reflection by indicating 
within a certain time period his desires to the election officials If de- 
feated the process begins anew with the nomination and gubernatorial 
appointment "* 

Among the advantages of this procedure is that the judge is not required 
to conduct an exhaustive campaign nor is lie required to run against a 
specific candidate only on his record in office Further, the initial screen 
mg of candidates by an outside commission gives some assurance that the 
governor will be restricted to qualified persons who have demonstrated a 
capacity for judicial work 

The record m those states where this method has been adopted has been 


x™ 

ot> nl DD 2"6S'r'Thr 'tissoun plans may be found in Snider 

The Vfiwun Plan /or Ihe Selerl^" o'? 

\X No 2 Columbia t ®/ (Lnivenuy of Missoun Sludies. \ol 

-The American Bar Assoaation^P^ai?^TA’*!r^ ^ Harold J Gallagher 
0 / PoUUcM and Soaal Science 287 
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good.-'' Fears that the courts tvould be dominated by one or anotlier of tlie 
political parties as a consequence of executive appointment have been 
largely unfounded. In the ttventy years that the plan has been in operation 
in Missouri, nearly as many Republicans as Democrats have been ap- 
pointed, despite the fact that there have been many more Democrats in 
the governor’s office than Republicans. Similarly, tlie voters have not in a 
single instance discriminated on the judicial ballot in terms of partisan 
considerations, although the state has been su-ept by both parties during 
this time. An equally important point is the general improvement in the 
quality of the court system and the general satisfaction tvitli the plan as 
expressed in reapproval of the basic ideas by the people and tlie legislature 
on two separate occasions.™ In recent years modifications of this plan have 
been adopted in other states. It is the method approved by the voters of 
the new state of Alaska. It is under consideration in still otlier places. A 
potential danger lies in tlie development of undue influence on judicial 
selections by the organized bar. A real philosophical question exists as to 
whether the public should subdelegate to any private organization this 
much power in the selection of public officials. 

Revision of the judicial article should, at a minimum, eliminate elec- 
tion as the means of selecting judges. Experience witli the combination 
appointment and election procedure has been good. So has been the e.x- 
perience with executive appointment at both the federal level and in those 
states tv’here it still holds. 

THE TENURE OF JUDGES 

The problem of tenure depends in part on the manner in tvhich 
judges are selected. Life during good behavior is employed at tire federal 
level with generally good results. In New Jersey judges of the Supreme 
Court and Superior Courts (general trial courts) are appointed initially 
for seven years and upon reappointment to serve during good behardor 
until tire age of 70 (Art. 'IT, sec. VI, par. 3). Alaska requires approval at 
the first general election held tliree years after the initial appointment and 
at ever)' tenth year thereafter for Supreme Court justices and at every 
sixth year for Superior Court justices (Art. IV, sec- 6). 

A final matter concerns the retirement of judges. There is some debate 
as to whether tliis needs to be a part of the constitution. The nerver con- 
stitutions— Alaska, Hawaii, New Jersey— all require retirement at age 70. 


Elliott, Improving Our Courts, pp. 177-179. 

Several articles have been written evaluating the results in various sates. See Lau- 
rance M. Hyde, "Choosing Judges in Missouri,” National Municipal ^Revieiv, XXXVIII 
(November i919), 491-493, 503; Elliott, Improving Our Courts, pp. 177-179. 
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\laska ho-i c%er pro\iJes that retired judges may be used on speaal 
«s ^Tents The important consideration is that the constitution pro\i 
Mons lo not hide continuance of sersice of an individual judge when 
St th IS in the best interests of the state Pensions and the like are matters 
\ h ch si cul I be left for the legislature to deteimine but nothing should 
be placed in the j tJicial article that would exclude judges from any 
general s stem for all state cmplojecs 


AV\IlMSTRATtO\ OF THE COURT SYSTEM 

Good organization and competent pcisonnel cannot by themselves 
guarantee the eflective ami eRicient administration of justice in a state 
The manner in which the court sjstcm is managed and directed and 
carries forw-ard the handling of cases and other daily business is also 
important \\lule these ire largely questions of detail their significance 
in the operations of the courts requires some consideration in the revision 
of the judiaa] article 


THE RULEMAKING FUNCTION 

Of first concern are die rules of practice and procedure under which 
thecouTts (unction Mott of these rules haiedei eloped over the j ears and, 
to the layman at least appear to hinder rather than expedite justice Some 
of this feeling arises from the fact that rules of procedure have not been 
kept up to date in many states The constitutional issue is v\here authority 
to make rules should be vested so that in so far as possible, there » 
continuous review and where necessary modification 

Historically state constitutions have not dealt with this question and 
by implication the authority to make and promulgate niles has been left 
to the legislature This practice has not been satisfactory for u has meant 
m some states die development of highly detailed and inflexible codes 
whicli have tended to create delays and place undue attention on the 
procedures as ends in themselves As one observer has noted 

Legislated rules are largely fonnulated a pnori by a body which is distant 
from the scene presumably concerned vnih questions of more public import 
and often unfortunately subject to political pressures Lttile wonder then 
that legislame rulemaking has ineviubly led to an inflexible procedure 
on which haphazard t nkenng has merely developed an overparticulanzed 
complicated cumbersome machinery 


*• Herbert Peterfreund 
ess T/i< /tnnaU of lie At 
1953) 155 


The Escnuals of Modem Reform in the Litigative Pr« 
menean Academy of PoIiIkbI and Social Science 287 (Ma? 
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In Other states, the legislature has delegated this power to the courts 
but has not provided tlie courts with sufficient assistance to accomplish 
tlie task.-'’- 

The experience of both the bench and the bar tvith the Federal Rules 
of Civil Procedure adopted in 1938 and tlie manner in which these rules 
were constructed and subsequently revised have led many to suggest that 
a similar approach be tried at the state level-^® In essence, Congress gave 
the Supreme Court authority to promulgate rules of procedure for the 
federal court system. An advisory committee, composed of leading jurists 
and law)’ers, drafted the rules under the supenasion of the court. These 
rules were then revieived by others throughout the country' and amended. 
The end result has been a simplified and highly workable code that has 
expedited the business of the federal courts. Several states have adopted 
substantial portions of tlie code for use in their state systems.^^ The im- 
portant consideration is that die rules were developed in light of the 
actual needs of die courts and by persons best able to understand these 
needs. 

Among the newer state consdtudons the practice has been to vest this 
authority in the Supreme Court of the state. Both the New Jersey and 
Haivaii constitutions give this power to die courts without reservation; 
the Alaska and Puerto Rico constitutions provide that such rules may be 
altered, under certain circumstances, by the legislatures.®® "What should 
be done in an individual state is dependent in part on past practice. If 
the constitution is silent it may be advisable specifically to vest this right 
in die highest court by constitutional provision so as to be certain as to 
the responsibility for carrying out this important function. 

To give the courts the right to make rules and procedures is not, in 
itself, sufficient. At some point adequate provision must be made for as- 
sistance in developing diese procedures. For diis reason it is sometimes 
urged that the consdtudon establish a judicial council or conference ivith 
the major funcdon of adi'ising and helping the courts in the discharge of 
their responsibilides. 


See McHargue and Linenthal, op. cit., pp, frt-65. 

Vanderbilt, op. cit., pp. 172-173. 

Peterfreund, op. cit., pp. 160-161. 

“ See Constitution of Alaska, Art. IV, sec 15. Rules may be changed by a two- 
thirds vote of the members elected to each house of the legislature. See also Constitu- 
tion of Puerto Rico, .Arc sec 6. Rules adopted by the court must be submitted to 
the legislature at the beginning of a session and do not go into effect until 60 da\s 
after the close of the session, unless disapprosed by the legislature The legislature 
also has the power to amend or repeal these rules at any subsequent time 



AOMlNIsrKXT ivr ORt \M7\TlOS OF TUI COURTS 
Lx.u„.|; j.i 1... .1 c, u, 1 K ... .onimnco .i.) Iron. .tJlo lo MIC. In 
some ll.i> ... *1 .1 .os..'..' •I'.'l."' •I’or'l'r 1 

..ml, ol Il.t .o.iri s.s.cm ,n.l . c. ..n.mcn.l.nj .n.|....icn.c.... .n ihc ocMin 
I II ition of jiiiiui 1 lii.> jrt lomtUHUonal IkhIim tn onl) Alasla am 
C ahfornia 1 lie «tilu\ nl Muh ori,muaiion» lia< been tlemoi»trat«l.* but 
they need not be csi tblidit I In lonMitiilitinal pnnnioil 

Last but litrdlv !cjM n ibc problem ol maniRinR ami directing tbc 
conn system It is astoiiiidinK but true tint not until 1‘I39 nat tlicre any 
ml system of a Imuiistr nne siii>cr\Kion ami control of tlie various court 
svstemv in this (ouiitry The csnbbvbmcnt t.f the Administrative Office 
of ilie I niicd Siius Courts in tbai year cointituictl a major advance in 
the field of judicial admimstmion Siiics have follovsctl tins precedent 
slowls New Jersey m lbl7 became the first strtc to male constitimonal 
provision for the management and ailinmistraiion of tis court system 
(\Tt VI sec VII par 1) 

1 he importance of adequate administration of the court system cannot 
be minimized The judicial establishment m any state is a large organita 
non It lias hundreds someumes thousands ot emjdoyecs it must estab* 
lish and maintain property ranging from court buildings to law libraries, 
It IS involved m handling and processing f|uantiiies of paper in brief. U 
must carry fonvard a great number of activities that are necessary for the 
courts to function in an effective manner To assume that this could be 
done efficiently without any real measure of direction or control over 
the various parts of the organization would be foolhardy ^et for all 
practical purposes tins is what was ami still is the ease in several states 
In terms of revising the judicial article, two items stand out as being 
of prime importance Fim is the desirability of designating the chief 
justice of the highest court m the state the resjxinsible administrative head 
of the system He should have the tight to supervise and control em 
ployees of the court system transfer and reassign judges as case loads and 
court dockets require and develop administrative and other procedures 
for handling the nonjudicial business of the courts efficiently and cflcc 
lively For him to discharge the various tasks he must have the assistance 
of an administrative officer and staff The job of these people is to prepare 
materials and gather information required by the chief justice in his 
capacity as administrative chief including the formulation (if the budget 

“ See Snidei op cil p 283 

U Glenn R VVinten S her Annuasary of the judicial Council Movement'’ 
journal of the .tnierican Judieatu e Socrely SS (August October 1919) 43-49 79-84 
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for the over-all system, collection of statistics, development of common 
personnel standards and the like.®® 

It is argued that provisions of this sort are not needed in a modern 
state constitution. The importance, hon'ever, of defining responsibility for 
administration of the courts strongly suggests the need to indicate this in 
the basic la^v of the state. It is the practice that was recommended and 
followed in Alaska, Hawaii and Ne^v Jersey. Much of the improvement 
in the New Jersey court system is directly attributed to the fact that this 
designation of an administrative head was set forth in the constitution. 

SECURING JUDICIAL REFORM 

None of the suggestions offered in the foregoing discussion is netv. All 
of them have been knmvn to students of the problem for at least a half- 
century. Failure to adopt them or to revise judicial articles in accordance 
tdth these principles strongly indicates the need for vigorous action in 
support of cliange. Opponents to judicial reform are numerous. Members 
of the minor judiciar)' will fight to preserve their status, members of 
special groups will resist removing certain courts from the constitution, 
political parties may oppose selection of judges other than by direct elec- 
tion. Success requires the united support of an enlightened bar, judiciary 
and citizenry. Only where there has been this combination of forces has 
reform been adiieved. 


Adolf A. Berle,Jr. 

31. Elected Judges — or Appointed?^ 


How should judges be chosen? The only honest answer is that the 
method is less important than the true source of the appointment. Here is 
one method now in use: 

Dwight D. Eisenhotver, President of the United States of America, to all 
to whom these presents shall come, GREETINGS: 

KNOW YE that, reposing special trust and confidence in the integrity, 
prudence and ability of John Doe, I ... do appoint hirn a Judge of the District 
Court of the Federal District Court for the Southern District of Netv York. . . . 


ss See Vanderbilt, op. cit., p. 171, 174-175, for a review of the tasks involved as ad- 
ministrator of a court system. 

* From the Nezu York Times Magazine. December 11, 19a5, pp. 26, 34, 37-38, 
and 40. Copyright by the New York Times. Reprinted by permission of publisher 
and author. 
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Jolm Hoc bring lull) confitintit In Ibc Scmtc. llicrcuixra lioWl liii judge 

ship for life This is ihc api»oiini\e ssstem ihe Icilcral Covcrnmem lias 

It and also a number of stites noubl) Massarlmsctts 
Here is the second mctliosl 

\\c tlic uiKlersijncd iht men bi»s o( the Ikssril of riection m 
of New \ork hasitij; cans twd the whtile ntimUf ol sotes cast at the Llec 
lion on [such anil such a dan] itronlmR i> ilie ori^iinl statements 
\otcs filed with us in the niamur dirccieil b> lis* do hereby rfrlifj lhat Kith 
ard Roe of 10 T\e$i "fiih Street \tw \ork N \ was duly elected a Justice 
of llic Supreme Court 

This IS a judgeship obtained by election in an open campaign A majority 
of states uses this system for some met ’Net* ^ork uses it for all of iit 
higher court judges In New \ oiV. the term is tommonlv for fourteen yean 
The judge was nominated by a {lohticat pans or group, he financed and 
earned on a campaign for election and so got the job 

Both methods Insc had their advocates in a longstanding public de 
bate and both are now being considcretl by the lem[>onry Commission 
on the Courts which is preparing a report on juthcial reform for submis 
Sion to the I93G Legislature 

OHhand you might assume that the two svsiems arc as different as 
possible \ou would be wrong Ilie two systems arc in ultimste analysis 
almost the same 

Factually both the appointive snd ciccine methods really mean ihst 
judges are chosen by the chieftains of the |>obtical parties intohed \our 
judge will be just as good as the political leadcrsbip of the area msohctl 
—state judicial district county as the case may be There seems to be no 
escape from this Let us look behind the formal procedure and see what 
really happens 

Take the appointive system prescribetl by the Constitution of the 
United States with regard to all Federal judges The idea wns that judges 
should be as far removed from political pressure as possible so they ire 
appointed by the President (in state systems like Massachusetts by the 
Governor) Once appointed they cannot be removed except by impeach 
ment Their salary cannot be cut neither Legislaiure nor Executive can 
do anything to them But behind the certificate of appointment a quite 
different drama goes on 

A federal judge is to be appointed let us say, for the Southern District 
of New York The President (unless he happens to come from tliat area) 
cannot possibly know the men who should hold judicnl office His pnn 
cipal law officer is the Attorney General of the United States It is i recog 
nued part of the Attorney Generals job to recommend judicial 
appointments Except m the case of lus own district he does not know the 
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men either. So he expects, and the fact is, that the Republican state chair- 
man of New York (assuming a Republican Administration) will make a 
recommendation, commonly in conjunction with the Republican Senator 
or Senators, if any, from the state. The Attorney General knows perfectly 
well that none of these men will recommend except after consultation 
with the county Republican leader who handles patronage in the district. 
That county leader has a group of hungrj' district leaders; they want 
CTedit for giving out the job (if they do not want the job themselves); 
indeed, they have been eying the particular vacancy for a good while. 
Probably several contesting leaders urge their pet candidates. The county 
leader has to resolve the question. 

"When, as in the case of the Federal judicial districts, the district covers 
more tlian one county, and even crosses state lines, he has to work it out 
with other leaders. Quite likely there has been a considerable ruckus — 
probably the continuation of ruckuses of previous years — resulting in a 
prior understanding about svfiose turn it is to get the next vacanqc The 
individuals tvho tv'ant the job have been busy as beavers lining up political 
support all the time. 

County leaders, if they are any good, weed out the obviously impossible 
candidates. They finally amve at an understanding that John Doe has the 
background necessary to be a judge, and decide that his appointment will 
satisfy the district leader who is entitled to it. All hands having been 
squared, a recommendation goes up. The local United States Attorney 
has probably been in on the discussions; he is likely to be asked by the 
Attorney General rvhether the man is all right. Not, you understand, 
whetlier he is the best possible man for judge, but rvhether his character, 
standing and so forth, are sucli that his appointment will not excite 
controversy. 

The views of the state chairman have been ascertained. Consultation 
with the party United States Senator is usually essential; he is a political 
power himself; if the man is obnoxious to him, he can block confirmation 
by the Senate. (The most cruel Congressional prerogative is that of 
“courtesy of the Senate” — a polite way of saying that if a Senator objects 
to a Presidential appointment from his party in his state, all other Senators 
will vote against confirmation.) 

By now, the “way is cleared,” as politicians say. The recommendation 
goes forward to the Attorney General. He gets reports. The F.B.I. has 
investigated and discovers the man never joined the Communist party or 
murdered his mother-in-law. The local bar associations have reported him 
“qualified” for the job. The United States Attorney’s Office has indicated 
that the man will do (not infrequently the United States Attorney is 
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himself a candidate for We job) The partj National Committee agrees 
because the part) state chairman Ins agreed 

The Attorney General thereon takes or sends the sshole dossier wi 
favorable recommendation to the President who sends up the name o 
the prospective judge lo the Lniied States Senate The apjxnntmcnt goes 
promptly to the Committee on Judtaary unless the man has made im 
portant enemies this body after reviewing the file reports recommending 
confirmation the Senate confirms the Presidential certificate of appoint 
ment is issued a new judge mounts the bendi in the United States 
Courthouse m Foley Square 

On analysis the real choice was made by the party leader or leaders in 
the unimpressive setting in which political parties act 
How about elective judges^ 

The power of choice is m the same hands though the stages are some- 
what different Tl e Constitution of the State of New York says that the 
justices of the Supreme Court (whiclr in New \ork IS not supreme but 
u a trial court) and the county judges shall be elected for a term of 
fourteen yean But if an elective judge serves out his term with even 
moderate competence the salutary and unbreakable custom in New ^ork 
IS that he shall have renommation by alt parties thus guaranteeing re- 
election 

For practical purposes therefore election is for hie or until retirement 
age He can only be displaced by a two thirds vote of both houses of the 
Legislature on cliarges of misconduct True judges are nominated not by 
ordinary party convention but by specnl judicial district conventions 
which are naively supposed to mean that the ugly hand of politics is 
somewhat removed from their choice In practice a judicial convention 
consists of a slate of delegates put up by the district leaders Invariably 
they nominate the candidates arrived at by the county leader and his 
district leaders in the same way as are candidates recommended for ap 
pointraent by the President 

But at least isn t there an elc0ion* A Republican does run against a 
Democrat so tliat the people have something to say’ No Or at least 
frequently not There are few doubtful judicial districts in most stales 
-very few indeed m New York The Democrats know absolutely that 
they have control in most distncu m the city the Republicans hav e exactly 
the same control upstate In the safe d.siricu the county leader s nod is 
equivalent to nomination and election 

IVTien the election is in doubt the practice increastnely has been for 
the leaders o£ both part.es involved to get together Not tnftequently when 
three judge, are to be elected you fiml Democrats and one Repubit 
can or ttsoRepnbbeans and one Democrat allnoramatedbyi.olhpart.es 
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Jossib it Lrof I ‘he relative 

and M "^'-eed ‘hat one should nominate two judges 

and the other should have the third, canvassed their district leaders 
ecided on the deal and put through the nominations. 

by r RenuH- has been picked 

b> the Republican county leader; two have been picked by the Demo- 

atic county leader; as there is no contest, the election is a^form From 

So for practical purposes, ultimate power to choose ever)- judge, elected 
. ppointed, rests in the hands of the county machines of the fwo major 
die e«eptions. but so feiv that they radier prove 

At this point one conjures up visions of a crooked, politically influ 
enced bendi. Has this been the fact? No, it has not. sLprisingly the 
syst“ m h" ? unpredictable working of the American political 

g , the le\el of the Federal appointive bench falls just short of con- 
tinuous e.Ncellence. 


f you e.\amine the grimy surrounding circumstances, you would swear 
la It could not happen. Politics fairly burgeons in the selective process, 
requently of the least savory kind. In nominating a man for the bench a 
county leader frequently considers what kind of campaign contribution 
le candidate tnll make to the party war chest. At one time in New York 
ity no one could e.xpect a Democratic judicial nomination unless he was 
prepared to lay down 520,000 as a “contribution” to the campaign fund; 
requently the quotation has been higher. 'When several men want the 
JO (this is usually the case) , they may even bid against each other. 


justice of the Netv York Supreme Court ivas widely know as the 

- 00,000 Judge” because he or his friends reportedly laid that contribu- 
tion on the line. He got the job— and, having got it, did a remarkable 
piece of work. He ivas assigned to resolve the endless chaos resulting from 
t e failure of the guaranteed mortgage companies in 1933; and he 
succeeded. 

Poiverful party figures often -want judgeships for their relatives. The 
ate Samuel Untermeyer had amassed a legal fortune. He ivas a thumping 
power in Tammany councils. He aiTanged to have tivo of his sons, Alvin 
Untermeyer and Invin Untermeyer, named to the bench. Both turned in 
outstanding records. 

The old Brooklyn boss, John McCooey, had his son put on the New 
York Supreme Court; a relative of the late Ed Flynn of the Bronx has 
quite recently got similar recognition. The old Manhattan Republican 
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counu Ic ulct Vam Koc»v» xvnt leprocntcd on j!ic Supreme Conn J>cn<h 
b\ !us broditr M )rris K « rnj; 

Oil ision ilK ilic ti iimijh m t in tte lucfiil for oilier xeamni a 
siahv irt nni luvr iipirjii >n\ m Jk Ma or am! tlic otpini/alion can con 
icnicmlv rcmtne luni (torn the Mlunion tn piiUinj; him on the bciuli. 

ilie foil lint intKi ol thne men once there tlo an honest anJ 
elktiivc job 

Polnics does not {jiiiie end viiih ippoininiem or cleciinn \ jndj^c does 
hitc a considerable amount ol pitioni^c to doiribtiie In the Federal 
courts be enn ijipoini trusiees in binlroplcj rccencrt referees, and *o 
(orili In the slate courts he < in ap])oiiit special guanhans and other 
loiirt officers llnih sets of judges li i\c at least one scr> imjvsrtant appoint 
iiicnt inmels a Ins cIcrL or bss seneiars It surprises shnrnl no one to 
find tint 1 Ditnoaii ins iriabis ap|)oints Dcmoojis to ilicsc jolis — not 
infrcriucmK lists of sup^lums arc giseii him b> the p»Tl> sshieh nomi 
naicd him Ills seactarv is citiiie tisiull) an aspinnj !a'*ncr ssith a good 
record for parts fidchtv 

Km bs no\s our jiuIrc ts on not olT the Wnch and he » thtnlinj! nf 
lus ovn rcpuntion If there is an>thing conspiruousl) ssrong with the 
part) follosscr he is aslcd to appoint as receiser speail Ruarthan. referee, 
or the hie he knows the onus falls on him and ssill find a v,a} of ap|)om‘ 
mg someone else His law clerk on ssliom he must rcl) for continuous 
legal research Ins to l« pretts comi»etcm else the judge is in trouble 
l.\er> tiling considered the results Inse licen paradosicall) satisfactor) 

I hasc seen a T3mman> judge timlcr the hcasiesi jioliiicnl pressure 
decide squarclj against his Jiart) organiraiion tn n jirtKCCtling to ms'ah 
date a nomination the case insolving construction of the election law 
It did not hurt lus career 

Tliere base been scandals occasionally Tlicy ha\e been rare One judge 
whose appointment was at least jiartl) forvarded b) the famous under 
world character Frank Costello (at all esenis the judge thought so) has 
turned in an unexceptionable record of judicial probity 

Still one asks is this rationaP When cliocwing a judge s\e ought to be 
looking for the highest Icscl of character and legal ability wc ought not 
to be dredging the party machines Cannot better ways lie founiP Un 
questionably while the sssicm has worked reasonably well. many men 
who should be on the bench never get there Really first rate lawyers 
rirel, reach ihe bench I, l„oV, l.u lemprmg ProMdcnce to erpect figt 
from political thistles 

A number of possibilities have been suggested One has been that all 
appointments to the state courts should be made by the Governor for life 
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This merely makes tlic Federal method of appointments general through- 
out the counir)’. As we have seen, this merely means a political recom- 
mendation to him, instead of a political nomination forelection. 

A much discussed Western proposal has been that the bar association 
in each aiea shall make up a panel of names from which appointments or 
nominations for election, as the case may be, shall be dratvn. In theory 
this is splendid: a bar association should be arbiter of legal ability, 
guardian of professional ethics, setting standards for the bench as well as 
for the bar. 

In practice it is not so simple. Bar associations fulfill all these functions 
as long as. and only so long as, they stay out of politics. If at any time bar 
associations obtain potver to name candidates for judgeships, would 
politics stay out of bar associations? Not probably. Most politicians are 
lawyers, and politics is one of the standard scays by tvhich lawyeis become 
known in their community. (On one occasion, even the Association of the 
Bar of the City of New Voik — blue ribbon organization of the country — 
was pressured into endoising an individual for election. Its president, 
Harrison Tweed, a fiiend of the man in question, delivered a smashing 
rebuke, and in New I'oik such an incident is not likely to be repeated.) 
"What a bar association can do is to invite consultation tvith it before 
candidates are nominated for election or proposed for appointment, but 
only on a single issue: is the candidate of good character and professionally 
fit for the job? 

Bar associations can — and do — issue reports to their members and to 
the public, stating that all of the candidates are of good character and are 
professionally fit to be judges — or the contrary, if any of them are not. 
Such vet diets have influence only. They may help to guide voters. In New 
York City, they frequently do not. Possibly such reports would have more 
influence on a Governor urged to appoint an unfit man. 

But if the bar association ever is endowed with power to choose judges, 
or to make the panel from which judges are chosen, you can bet your last 
dollar that every political machine will suddenly take an enormous in- 
terest in seeing the bar association has the right president and picks the 
right committee on judiciary. 

Political influence tvill be present in practically any system which can 
be devised. It will be there if judges are chosen by the Legislature instead 
of by the Governor, or by the Congress instead of the President. It -will be 
there if they are chosen by a non-political council. It will get out of hand 
in every case where public opinion does not demand that judges be of 
good quality. 

American public opinion is the reason why, in the main, American 
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judges Federal and snte ha\e been good it is the controlling reason 
and It IS the onl> salcguard The -Vinencan public unquestionabl) reseres 
Its bench \ Governor or President who has appomtetl a bad judge hears 
from It in the nes^sp3pers from his political oj>i>onents and at the next 
election He transinii', his annosance at once to the Attorney General and 
through him to the district leader who urged the appointment 

Next time around recommendations from that source get bad treat 
ment Even counts md «lismct leaders dislike a bad reputation Their 
other acmities are iiKclv to come m for more careful and wholl) un 
wanted scrutiny if ihes have produced men who affront the desire of 
practically everyone for incorruptible and cajiable courts 

The crooketlest politician knows tlvat and he can estimate scry closelv 
the extent of public interest Public opinion as a rule has little interest 
m choosing vs ho should be judges But ii is wholly clear that it wants good 
judges and someone s scalp if they are not If that public opinion ever 
flags the standards of acceptability used bv political leaders and the 
quality of judges however chosen vsill promptly drop MTienevcr the 
public and the press show inieresi in the subject politicians svill mose up 
their standards and esen bosses sstll request that the men proposed be 
top quabty 


Denid II Peck 

32. Do Junes Delay Jmttcc?* 


Old as the phrase the lass s delay may be there is a nevs avyareness of 
the seriousness of it, a final determination to do sometlung about it People 
are concerned about the condition and consequences They vyant to knovs 
the cause and cure They are beginning to suspect that Uie operation of 
the jury system has a close connection with the matter and they vyant to 
understand it. 

The condition is clear and stark enough— delay in reaching cases for 
tnaloftwo three and even five years in aiy courts atross the country The 
consequences are missing witnesses and failing memories at the time of 
trial miscarriages of justice and a dental of timely justice vshich is the 
essence of true justice 


• From the iork Timn December 2a 19aa pp 8 and 30-51 

Copyright by ihe New VoA Time*. Kcpniitod by permission of publisher and author 





Do Juries Delay Justice? / 249 


The cause of delay is the jury system. It is the inherent slowness of trial 
by jur)', a pace which cannot keep up with the flood of cases coming into 
court, ^uhich creates a bottleneck and prevents timely dispositions. Iffliy 
is a jury trial so slow? Compare it with a trial before a judge without a 
jury and the anstver ■will be apparent. 

Although the process of taking evidence by questions of lawyers and 
answers of ■witnesses is naturally slotv, a trained and disciplined judge, if 
left alone to hear and decide a case, can conserve time by keeping a case 
on the ti'ack and keeping it moving. Before a jury, ho^^vever, lar\yers feel 
that many more questions, simple steps and explanatory excursions are 
required for the jurj's benefit. They also think that a case can be colored, 
effects heightened, or a jury' moved by some embellishment or side line. 
Frequent objections from the opposing attorney, either as a legitimate 
protection of his client’s rights or to create some diversion of his own, 
stall the case. Any jury trial is so interrupted, slorved down and stretched 
out. 

If a case is tried before a judge, the judge ascends the bench and the 
trial begins tvith the taking of testimony. He has familiarized himself 
w'ith the case in advance by reading the pleadings. He does not need any 
preliminary' education in the form of oral statements by counsel. The 
lawyers try the case strictly according to the rules, directly to the point and 
without interruptions. 

When the evidence is finished the case is finished. The judge has fol- 
lowed the case closely, made his notes, and is ready at the end of the trial 
to render a decision. Summation or argument by counsel is seldom neces- 
sary. If the case is a difficult one, and time is required to render a decision, 
the judge can take the case to his chambers or home for study and dispose 
of it ivithout taking more time out of a court day. The judicial process can 
thus be expeditious. 

The same case before a jury has a long beginning before a w'ord of 
testimony is taken. The preliminary process of selecting a jury is pro- 
tracted with the personal questioning of prospective jurors by lawyers 
endeavoring to ascertain their attitudes toward the case and likely reac- 
tions to the evidence. When the trial begins, it is not ■with the taking of 
testimony but with opening statements in which the larvyers tell the jury 
what the case is all about. The evidence is then taken. But the conclusion 
of the evidence is not the end of the case. 

The lawyers must sum up, tell the jurors all over again ■\vhat the case is 
about, hash and rehash the evidence in an endeavor to persuade the jury. 
Then the judge must charge the jury as to the applicable la^v and give 
them the directions which are to guide their deliberations and govern their 
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determination of the cas- Finally the jury retires to undertake us own 

be seen why the aserage jury trial takes 
and four days— three times as long as a tml before a jut ge wi J ^ 

That simple statistic is the measure of court delay The tim 
jury trial takes m excess of a judge trial is the delay factor T p 
complement of judges working without juries could keep the P . 

d te Three times the present number of judges and juries together 
be required to do the same 


The multiple of three does not tell the whole story however o 
i me lost and multiple time expended m the process of jury trials 
fact IS— as amazing as it appears upon analysis— that it takes 108 juror 
o\er any period of time to do what one judge could do in the same tim 
That IS the ratio or coeffiaent of jurors time to a judge s time m any case 
The mathematics of the matter have been proved by records kep 
First there is the base of twelve jurors to one judge Then there are tw 
additional multiples of three which much enter into the equation s 
observed it takes three times as long to try a case with a jury as withou 
a jury meaning that m the actual trnl process the time of thtriy-s** 
jurors is taken to do what a single judge could do 

But preliminarily in the process of assembling juron keeping them 
available in sufhcient numbers for possible need and in examining them 
and accepting or rejecting them for actual service two thirds of a jury 
panel a time is lost or to put it another way only a third of a panel s time 
IS actually employed in the trial of cases 

The cost of jury trials m dollars as well as m delay is much higher 
than anyone would think The cost for court facilities clerks attendants 
judge and jury in the Supreme Court of New York County is $750 a court 
room a day The average jury trial of four days thus costs the taxpayers 
$3 000 — more than the amount involved in many cases The dollar figures 
in other cities may be less but the costs are relatively as high 

Lawyers must be paid for the long time spent in court and in waiting 
for trials to come up The plaintiffs lawyer will receive from one third to 
one 1 alf of any amount won by verdict A huge bill is paid in insurance 
premiums for the defense of lawsuits as well as for the payment of judg 
ments Altogether the cost of a jury trial to everyone is likely to be several 
times the amount the plaintiff retains out of any recovery 


A jury trial is thus not only slow and expensive in itself but the accu 
raulaiive delay increasing the lawyen burden and the risk of a miscar 
riage of justice and postponing realization on just claims is undoubtedly 
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reflected in excessive contingent fee arrangements, inflated verdicts, exces- 
sive insurance premiums and the public expense of maintaining the court 
system. 

I do not share the feelings which some lancers and judges have tlrat 
jury verdicts are not trustworthy on the merits. Jurors are extremely con- 
scientious and seldom can it be said that their verdict falls outside of the 
bounds of fairness and reason. Undoubtedly, the caliber of juries would 
be improved if the judges of some courts were less indulgent in excusing 
jurors and tolerating the avoidance of jut^ service, and if all courts fol- 
lowed the e.xample of the Supreme Court of Netv York County, requiring 
all to serve although consulting their convenience as to the time of sertdce. 

But it is not in the make-up of juries that our trouble primarily lies. I 
would never advocate the elimination of jury trials on the ground that the 
quality of justice thus obtained is bad. It is the quantity of justice obtain- 
able by jury trials, with tlte resulting delay and cost, that is the problem. 

The plain fact is that the trial process designed for and inherited from 
the rural society of several centuries ago is not suited to handling the 
enormous volume of litigation resulting from the high speed, complexity 
and congestion of modern city living and the automobile age. Indeed, rve 
have been saved from a complete break-down of court services only by the 
fact that 95 per cent of the cases eventually get settled. But because settle- 
ments often are not made until the eve of trial, settlements as well as 
trials are delayed by the length of time it takes to reach a case for trial. 

There are three alternatives to suffering a continuance of present con- 
ditions. One is to eliminate or substantially qualify the right to a jury 
trial in civil cases. A second is to multiply courthouse facilities, the 
number of judges and other court personnel, and the call upon the 
citizenr)' for juiy' duty, in order that enough courtrooms -with a full 
complement of jurors tvill be available to keep abreast of the intake of 
cases. 

A third is to take the automobile cases, which constitute about 50 per 
cent of the cases and clog the courts, out of tlie courts and place them in 
an administrative agency ■which would arvard damages, regardless of fault, 
on a compensation basis as in Workmen’s Compensation. 

The points made by the advocates of this last plan — “compensate in- 
stead of litigate,” they say — are (1) automobile accidents are the inevitable 
incident of the day in which we live and the economic consequences should 
be borne by society as a "whole rather than by the individuals involved^ 

(2) it is difficult to determine fault at best, and impossible to determine 
fault after long delay which allows witnesses either to fabricate or to 



forget (3) the present rule that an avtarcl of damages may be made to an 
injured party only upon his satisfying a jury that he was wholly free from 
fault and that the accident was entirely the fault of the other party is 
unreaiisiic and unfair 

Considering the injustice inherent in the present system the inevitable 
delay and the enormous cost of maintaining « they urge that the system 
be abandoned and be replaced by a compensation system which is swift 
sure and economic in providing limited but fixed awards for injured 
persons in accordance with the injuries sustained and resulting financial 
loss 


There are strong objections to a compensation system It is not alto 
geiher fair to disregard fault is a consideration in fixing liability or to 
linm the compensation of an injured party to something less than full 
damages It is rough justice niher than fine justice 

In between the jury system and a compensation system is another 
possibility which would provide both fine justice and swift justice lu 
personal injury actions It is a system of trial by judges without juries 
under a rule of comparative negligence rather than under the present rule 
of contributory negligence 

Now if an injured party has been negligent even m the slightest 
degree and his negligence has contributed in any way to causing the 
accident ihe law says that he may not recover anything although the 
defendant was principally to blame 

Under a rule of comparative negligence ihe court would weigh com 
paratnely the negligence of the parties and apportion liability accord 
ingly \ plaintiff would not be barrctl from compensation if he was 
negligent so long as he was not principally at fault but his compensation 
would be rcducetl from an amount of full damages by the percciUage by 
whicli he was found lo hase been responsible for his own injury An able 
experienced and conscientious judge could thus determine liability and 
calculate damages quite accurately and fairly And he could do it in a 
third of the lime a jury would tale cut costs all around correspondingly 
and keep the courts up to date 


Said C K Chcstcrion I would trust iwchc ordinary men but I can 
not trust one ordinary man Perhaps this is a practical expression of the 
philosophy of I he jury system Wecertamly want to hold to jury trials m 
serious criminal cases hut should we slavishly adhere to jury trials m all 
civil cas«M\e can mamtam the system for civil cases and perham it » 
worn, win e but we must umierstand the consequences count the cost 
note Ihe aliemaiiscs and then deliberately decide wfiat is in the public 
interest * 
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The constitutional guarantee that a man may not be deprived of his 

bofK°nf of a representative 

bo^ of the community is a safety factor of first importance. 

..Z considerations do not apply, howe^■er, or at least not to the 

inr.- T T*' commercial disputes or personal in- 

] p cases. Indeed, ours is the only country in the world whicli anv longer 

den^r-'” litigation within the jun- frame, and coinci- 

entally jt is the only countiy srhich has court delay. England, the cradle 

le common law and of the jury' system, abandoned juries in most civil 
cases Jong ago. 


Ju^' trials in civil cases are only a matter of habit and histoiy. The 
most ir^ortant civil cases, although the least numerous, are tried rdthout 
a jur)' Cases for an injunction or to compel the performance of a contract 
rases for a marital separauon or involving the custody of children— in’ 
act nearly all cases except claims for damages— are tried rvithout a jury' 
ecause tliose acu'ons happened to grow up in a compartment of tlie law, 
'noun as equity, outside of the jury' sphere. 

There is no reason for jury' trials in the one area and not in the other, 
lie same reasons for or against jury' trials apply equally to both. are 
tnus controlled by tradition rather than by reason in die dis-ision of cases 
iiM may or may not be tried before a jury-. In many places, as in New 
ork, a person may even be tried and sentenced on a criminal charge in- 
'o s'lng up to a year’s imprisonment without a jury trial. 

Despite a certain affinity for the jury' system, bom of tradition, the 
merican people are not, I suspect, as enamored of the system in civil 
rases as are the lawyers. It is the lawyers who are the sticklers for the jury' 
s)stem some because the)' feel that it giVes them a rrider scope for their 
ta ents, or that drey may fare better widi a less impressive case before a 
jup- than before a judge, or drat a jury may take a greater liberty with die 
ru e of contributory negligence than a judge would take — but mosdy be- 
rause they are accustomed to jury' trials and are resistant to change. 


Delays do not bodier larvyers. A bus)' lawyer w-idi a lot of cases does not 
care ■whether die case he is try'ing today is yesterday’s case or yesteiy'ear’s 
case. The Bar ivill not be moved to diange the jury system until it is 
pricked by a strong public sentiment. 

It is die public which pays die price and suffers the ills of congested 
courts and delayed justice. Every citizen shares in the cost and burden of 

inefficient court system — and runs the risk diat he may be die next 
victim. 

Justice -will be delayed until the people are moved to action — either by 
a vast new investment in court plant and personnel and by a far larger 
parucipadon in jury' service, or by a cliange in the trial process. 



part six 

LOCAL ORGANIZATION 
AND ADMINISTRATION 


RURAL GOVERNMENT 


Outside of New England the county is the basic 
unit of rural government. It must be pointed out, however, a 
number of counties are urban. In New England the basic unit 
of rural government is the town, an increasing number of -svhich 
are urban. 

The county for years has been subjected to strong criticism 
and many political scientists have advocated its abolition. Until 
recently it appeared that the county as a unit of government -^ras 
growing weaker; Connecticut abolished counties in 1960 and 
Alaska entered the Union without counties in 1959. However, 
tlie defeat of attempts to form a “super” government in metro- 
politan areas and the initial success of the reformed Dade County 
in Florida have spurred interest in the reform of county govern- 
ment to meet tlie challenges of metropolitan areas. Bernard F. 
Hillenbrand, executive director of the National Association of 
County Officials, writes of the recent grmrth of counties and the 
gro-ivth of interest in counties and paints a bright future for 
them. 

The township, found in fourteen mid-Atlantic and Midv^est- 
em states, has been losing its vigor. Many of its functions have 
been transferred to the county and/or state. Dr. Paul W. Wager, 
professor of government at the University of North Carolina, 
records the decline in the number of townships and township 
functions and maintains that in densely populated areas town- 
ships should be transformed into a government comparable to 
the NeAv England totsm and should be abolished elsewhere. 

257 
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Special districts ha\e mushroomed m recent }ears Although 
usually established to perform one (unction a number of special 
districts engage in a \ariety of actuities Mr Nonnan C Miller, 
|r a staff reporter of the TloZf Street Joiirnat, details the rea 
sons w hy special districts are formed hots they are fonned, and 
the problems associated nitb them Of special interest is the 
formation of special districts in California by land developers to 
obtain funds to develop the land 



259 


Bernard F. Hillenbrand 

33. County Government Is Reborn^ 


Many people have mistaken ideas about county government. They have 
a mental picture of fat politicians sitting around a pot bellied stove, 
spraying tobacco juice into a copper spittoon, and plotting how to grease 
tlie political macliine. Actually, have you been in a courthouse lately? 
One is more likely to find that it is a modern, air-conditioned building 
tvith automatic data-processing machines in the basement; an ultra effi- 
cient, ttvo-tvay sheriff’s radio on the roof; and everj'thing in between just 
as modern — symbols of 20th Century progress. 

County government tvill be the dominant unit of local government in 
the United States in the next decade. The following facts offer support for 
this belief: 

1. In tlie six-year period from October 1951-October 1957, county gov- 
ernment (as reflected by the number of full-time employees) increased an 
incredible 36 percent — an average increase of 6 percent per year, tvhile 
municipal government and the general population ina'cased only 3 per- 
cent per year. 

2. Virtually every state in the union reports that its county govern- 
ments have been authorized to undertake a host of netv governmental 
responsibilities. 

3. Our 3,047 county governments now employ 668,000 full-time people 
and spend about S6.5 billion per year. 

4. One county (Los Angeles County), for example, employs 37,000 
persons and has a payroll larger than 41 of the states. In these terms, many 
counties are larger than one or more states. 

5. Some 133,360,000 Americans are served by county governments. 

These facts seem to indicate that counties are growing like adolescents. 

A portion of the increase in the importance of county government is 
reflected in the expansion of traditional county government sers’ices, due 
both to the population increase and the traditional American demand for 
improvement and expansion of existing sersuces. These demands have 
brought spectacular county improvements in election administration 
(automatic ballot-counting); penal administration (honor farms), admin- 


* From Public Admiuistration Survey. May 1960 (U.mersUy, Miss.: Bureau of 
Public Administration, University o£ Mississippi), pp. 1-8. Rcpnnted vith permisston 
of publisher. 
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turatloa of justice (streamlmed court procedure and use of special 
personnel psjchiauists etc) roa Is and highv,a)$ (use of modem earth 
inoMng equipment) record keeping (uplo-thc minute machines and tcch 
niques) education (stud'>i>t aj utile testing special counseling etc.) 
health and iielfare (outpatient clinics for the meiuaUj ill and spotless 
hospitals) 

The really tremendous grotsih of county government however, has 
come in urban areas where the e\i ting units of government have demon 
sirated that they are not capable of solving area wide problems Here one 
finds counties assuming responsibility for police and fire protection 
planning and zoning v ater supply sewage disposal civil defense Indus 
trial development air pollution control airports tralTic control parks 
and recreation urban renewal and finance administration 


RURAL AND URBA\ COUNTIES TODAY 

Today the life and needs of the rural citiren have changed. He drives 
an automobile and probably shops is often in the downtown area of the 
city as does the suburbanite He sees the same programs on television and 
h s general standard of living is not in any vviy inlenor to that of Ins city 
cousin 

From the county government this rural citizen demands very high and 
eiBaent levels of services He wants good roads the best of educational 
and recreational facilities modem fire and police protection public 
health and welfare facilities and a host of other services 

County governments moreover have expanded to provide these serv 
ices but this expansion has caused many problems particularly the prob- 
lem of how these services are to be financed Counties to a very large 
extent depend upon the property tax for revenue The inadequacy of 
properly taxes in our present economy is well knov n and as a result our 
counties have been experimenting with sales taxes and siate<ollected 
locally-shared taxes to augment the property tax As long as counties are 
dependent upon the property tax as their principal source of revenue 
county officials must appeal to both slate and national governments for 
financial assistance even though there is strong resistance on the part of 
these officials to increased state and Federal control 

The population shift from rural to urban areas is compounding rural 
problems A county road for example is just about as expensive to main 
tarn as a city road even though there are fewer citizens to use it In fact 
most services increase greatly in cost per<itizen-serviced when there is a 
decrease m population Many counties in Mississippi and m other parts 
of the South are struggling with areas that are depopulating which Ins 
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Stimulated these counties to pursue vigorously new industry. Those fa- 
miliar \\’ith the property tax know that in most cases residential property 
alone cannot support a high level of education and other services. A 
community, therefore, must have new or expanded business and industry. 
In a county that is depopulating, the need to attract new industry is more 
urgent than ever. 

Here again we see the particular value of the county as a unit of 
government. A municipality usually cannot serve effectively as a unit to 
promote netv industry. It is a costly activity: and after a great deal of 
effort, the industry sought may locate in the vicinity but outside the very 
municipality which attracted it in the first place. Since the industry is 
outside the municipal taxing jurisdiction, it would derive no immediate 
tax advantage. A county, by contrast, serves the entire area; and the 
business is taxable by the county no matter where it locates in its bound- 
aries. Since all citizens in tire area bear the cost of county government, a 
new industry eventually helps reduce the total tax liability of all the 
individual citizens of the county. 

County government in the rural areas, by and large, seems to have 
satisfied its constituents. That the county is the most promising and virile 
unit of rural government is attested to by the tendency of rural citizens to 
dissolve their township governments, where they exist, and transfer their 
functions to the county. 

In the urban areas, on the other hand, “the fat is in the fire.” Sub- 
stantially, there are two different arguments advocated as solutions to 
urban problems; one group argues that the only real solution is the 
creation of more municipalities or independent authorities while an 
opposing group argues that all existing units of government are in- 
effective and should be abolished, giving way to netv “super govern- 
ments.” But county officials find that neither position is a realistic solution 
to immediate problems. Instead, the county is being called upon to assume 
those responsibilities (one by one) that are of an area-rvide nature, such 
functions as transportation, civil defense, water and setverage, planning 
and zoning, and others. 

In a typical urban area we find these conditions. The central city is 
declining in population and the more well-to-do are moving to the sub- 
urbs. The central city is being populated by the less rvell-to-do; gradually 
it contains more older people and fewer business and professional people 
and those whom college professors like to call the leader group. The tax 
base no longer is able to provide sufficiently high levels of services be- 
cause new business and industry continues to locate outside the city. 
Traffic congestion and deterioration of the downtown business district 
set in. 

The core city tries annexation as a means of increasing its tax base. 
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Surrounding the core city are a host oi smaller cities that tlo not svant to 
lose their identity In unincorporated areas there is equal resistance to 
annexation because the suburbanites siould be required to pay city taxes 
but could not in most cases obnin the same level of sen ices as those in 
the core city Often when the core city taxpayer rcilues how much it is 
going to cost initially to provide city senices to annexed areas he bal 

The crisis usually comes in a single functional area Tlie airport for 
example needs to expand its runways to provide jet service but airports 
are (contrary to fancy bookkeeping) usually money losing propositions 
Usually this airport is located physically outside the city Always it senes 
the people of an entire area but is supportet! usually by city taxpayers 
only The city fathers realire this fact and the county is asked to take over 
their responsibility Thus one finds that two of the most modern nirporu 
in the nation — Miami in Dade County Flonda and Detroit in ^\ayne 
County Midugan— draw upon the toul resources of the county area 
Here u is important to burst the bubble of a popular fairy talc 
County officials are not trying to take over anything The reverse is true 
Most county officials have plenty of problems to occupy their minds and 
are reluctant to seek new ones Usually the idea starts with some study 
group or with municipal officials themselves County officials have of 
course urged legislation to allow them to provide municipal type services 
(at a fair price) to county residents not in incorporated areas which » 
something quite different 

It might be well to dispel another fiction The day of np roaring city 
county fights is just about over Cooperation is the new watchword For 
every case of real or imagined city county tension there are a dozen cases 
of city<ouniy cooperation These range from something as simple as m 
formal exchanges of equipment or services to something as complex as 
formal contracts for services Sometimes the city provides serv ices to the 
county and sometimes the county provides services to the city In either 
event both sets of officials are working tc^ether far better than moat 
people realize 

ADVANTAGES OF COUNTY GOIERNMENT 

As a solution to local problems county governments offer many innate 
advantages that theoreticians sometimes overlook In the first place 
counties have a long and honorable history of service dating from the 
earliest times in America and before that in Great Britain Henrico 
County Virginia tor example was established m 1611 It will not be 
until 1967 that this county will have served the United States of America 
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as long as it sen'ed as a unit of local govemment of the Virginia Colony. 
This county is, today, one of tlie most progressi\'e in the nation; its 
advance in the area of automation is the env)’ of many larger communities. 

Second, counties provide the territorial limits for the organization of 
many non-governmental as tvell as governmental activities. Medical So- 
cieties are nearly ahvays county-wide, as are Bar Associations. Nearly all 
of the nation’s agricultural and rural service programs are based upon the 
county as the primar)' unit. A large part of our educadonal systems are 
county-oriented. The national census uses the county as the basic account- 
ing unit. Virtually all of the country’s systems of courts and administra- 
tion of justice are county-oriented. Conservation and soil conservation 
districts are usually coterminous with a single county. 

Perhaps the greatest advantage of a county is that everyone in the state 
is sensed by a county go\’crnment. 'I'Vhether a voter lives in a city or in the 
rural portion of the county, he is represented on the county governing 
body. Tlie notion that county functions are beyond the control of the city 
resident is, of course, false since the city resident is required to contribute 
to the financial support of the county since he participates in the election 
of representatives to the county governing body just as the rural resident 
does. It is true, hotvever, that very often a rural resident has a stronger 
voice in county affairs because he has only one unit of government to 
keep an eye upon and therefore is more vigilant in county affairs. The 
city person has both his city and county governments to tvatch; and be- 
cause his attention is divided, he may be less knowledgeable about his 
county government. This problem, however, can be remedied. In a democ- 
racy ever)’ citizen has the positive obligation to participate fully and 
intelligently in the affairs of his governments no matter hou’ many there 
are. We certainly concede that actual participation in local affairs is 
increasingly difficult — particularly for that poor citizen who is served by 
a city, school district, multiple-ser\’ice-district or authority, and by his 
state and Federal governments as ivell. 

Finally, the county serves as the political base upon ivhich our fwo- 
party system is built. The county is the fundamental organizational unit 
of both major parties and is their basic strength both state-ivide and 
nationally. Because the parties are based on the county, they are con- 
trollable by the electorate. This political arena is the one place u'here all 
of the interests of the community are represented. xAfany decisions about 
local affairs are and should be made at this level because all interests are 
represented. The decision as to rvhether limited community funds are to 
be used to build a school or a bridge is, in this sense, political; and 
typically it is debated (or mutually endorsed) by the ttvo parties in trvo- 
party areas and by opposing factions of the same party in one-party areas. 
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COUNTY PROBLEMS 

To 53V that counties have a bright present and an even brighter future 
IS not to say that the) do not hive problems Chief among these i$ t c 
absence of home rule (the right of local people to decide local affairs for 
ihemsches) Onginallv (ind prescntl) for that matter) counties vscre 
established a> local administrative districts of the state Their resjxinsibili 
iie> were quite simple in the beginning enabling the state to establish a 
uniform svstem of count) organiraiion and to spell out in precise detail 
in statute or consmuiion exacilv how ihe counties w ere to discharge these 
responsibilities Most counties hoviever are still forced to operate under 
these same rules m spite of changed circumstances which have brought on 
new responsibilities As a result counties novs find themselves in a sen 
table strait jacket of state control 

The problertb created b) this rigid control are numerous Most county 
officials are severel) restricted in establishing local salary scales for county 
emplovees In Massachusetts for example the slate legislature has com 
pleie control over local county budgets personnel and all In order Cor a 
countv official to purchase a typevvriter the item and the specific cost must 
be included in the count) s budget ind approved by the state legislature 
Increasing!) the functions that counties are cnll^ upon to assume re 
quire endless special state statutes and yet all but a handful of state 
legislatures meet only once every two years to consider substantive legisla 
tion Many of the restrictions that are most disruptive of orderly sensible 
local determination moreover are spelled out in the state constitution — 
an extremely difficult document to amend 

THE tsEED FOR EXECUTll E LEADERSHIP 

Of all the difficulties facing counties perliaps the most complicated is 
the absence of an executive comparable to a rauniupal mayor a state 
governor or the President of the United States As a matter of fact in 
some states there is no real separation of legislative judicial and executive 
functions at the county level Instead we find single elected offiaals dis 
charging all three functions 

Opposition to a single chief execuuve runs very strong at the county 
level and apparently lies deep in the American concept of government — 
stemming from a fear of placing too much pov er in the hands of a single 
individual 

Tv>o trends in the practices of American counties appear to be running 
contrary to this attitude however In some slates — California for example 



County Government Is Reborn / 265 

-the elected county supervisors (composing the county governing body) 
are turning to tite professio.inlly-trained. appointed county executiv^^^ 
chscharge the mountains of detail incident to conducting the public busi- 

t^ , 0"ce adopted, 

the ^ncepc"^’'"''"”'' supporters of 

The other trend is in the direction of an elected county executive 
undistinguishable from a strong mayor at the municipal level. The city 
and county of San Francisco and the city and county of Denver both have 
an elected mayor who also is, in var>-ing degrees, responsible for county 
allairs Tins is also true of the mayors of New Orleans and Baton Rouge 
and their parishes (counties) in Louisiana. Baltimore County in Mary- 
’ ^^t^^'*^ster. Erie, Nassau and Suffolk Counties, all in New York- 

an ililwaukee County in ^Visconsin also have recently adopted the 
county-ivide elected chief executive plan. 

One of the most strenuous criticisms of county government has come 
trom those who argue tliat there are too many elected executive positions 
at tlie county level, and indeed the list is long. Some 68,000 county posi- 
tions are filled today by election. Chief among those attacked is the 
position of coroner. Lately, many statistics have indicated that there is a 
^end away from the election of many of these officials, but the National 
ssociation of County Officials has always taken the position that every 
community, in accord with home rule standards, should have the right to 
e ect or appoint their officials as they see fit. If they want to elect the 
coroner, then they should have that right. It could ver)’ tvell be, as many 
of the defenders of the long ballot argue, that most of the officials who 
are elected to these positions now would probably be the ones who would 
hold them as appointees if the system were changed. Compared to the 
county problems caused by the crippling effect of almost e.xclusive reliance 
on the property tax, the election-appointment controversy pales into in- 
significance. This is not the problem over which to draiv the battleline. 


relations between governments 

Nowhere is the philosophy that “no man is an isle unto himself” more 
true than in county government. At no time in history have the relation- 
ships betiveen the Federal, state, and local governments been more com- 
plex; and, to quote an old infantry maxim, “they are bound to get worse 
before they get better.” Take a single function — higlnvays. The Federal 
government imposes a tax upon gasoline and other highivay-user products 
and uses a portion of these funds to help finance certain highivays that 
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b„„ de,en.,„ea accd.n, .o .nno™. 

„ i The Mates ,n ture be.W and ms.msm all J 

minor eaceptions) anil m addition leia gam m highwa)S- 

,„e. to finance a portion ol the Federal aid road. ‘ 

Coimiie. m Him do not geiierail> ha.eaccttsto iig 1 oiemlieltn 

si, and null them b. the states) but do bmid and maintain „ 

,„B proportion ol the roads m the United Srates-largelv ii.tl. properrf 

“uhynot dien gi'e one lead ol go.ernnient the responsihility to ^1 

toads- Could the Federal goaemmem abandon the road, and 
gasoline taxes to die stales and lease it to .lien, to bmId all road Jho 
States are all m compa.it.oo one a-uli il.e oilier lot In.,. ness and mln^ 
Some iioultl not Icav ilie gasoline rax many roads ot nalional impon 
aiould not b- hu.lt m indiaidnal states Tlic same argomcnls asould app.) 
,1 the counts sicre to boild all roads The opposition to liasing me 
Federal go%ernmcnt build tliem is obsious 

Tlnr one ease thetelote. illustrates sslis, to the lotsecable luiutc. most 
governmenial funciions must be on a partnership basis (including pnva 
enterprise) and i'll!) these inierrelaiionships are so complex. 


COVSTY ASD /^tETROPOllTAK PROBLEMS 

Metropolitan problems of toda) have gro'vn so numerous and impof 
tant to the welfare of our society that a whole new ptofesiion dedicateil to 
their study has sprung up but from the nearly 200 major studies pro- 
duced by these professionals less thin half a doren have rcalired die 
adoption of a substantial number of iheir recommendations Because 
metropolitan problems often spill over the bounds ot a single count', 
these studies have neglected the county as the potential core around whicli 
their solutions might have been built But those studies which have 
sliuntcd aside the couniy have done so in the face of evidence in practice 
of the adaptability of this unit of government to new conditions 

Counties have met metropolitan problems through the use of multi 
county arrangements Since 1924, Montgomery and Prince George s Coun 
ties in Maryland have had a bi<ounty Suburban Sanitary Commission 
(controlled by the counties) to provide water, sewage and refuse collection 
for hundreds of thousands of county residents in the area (there are few 
cities) FranVhn County, Massadiusetts is the headquarters of a multi 
county fire protection setup that brings fire protection to rural areas m 
Massachusetts Vermont and New Hampshire And there are literally 
hundreds of similar examples of two three, or more counties joining to 
provide these or other area wide services 
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multi-county (and city, too) arrangements have 
uiBhed in p-eat counties and their cities in Connecticut, New Jersey 
< nd ^ew \ork liave handed togetlier to start an area-wide approLh to 
some of their metropolitan problems. The Supervisors’ In^£-County 

W r 7’ v'^'i Detroit-’iVayne County num- 

taril) to solve their area-tvide problems. The same is true of the four 
counties, ttvo in \h-rginia and ttvo in Maryland, who are banding together 
w 1 the District of Columbia in the ^\kashington area, and of the multi- 
coumy-city approach also being tried in the San Francisco Bay area 
If the county is proving that it can be placed in combination like 
omlcling blocks, it is also showing that it is divisible, tool Counties every- 
wiere arc reporting great success in creating special districts to provide 
special services to selected parts of the county. All residents of the county 
pay a basic ta.K for county-ivide services such as welfare, education and 
ac ministration of justice. In addition any area that wants water and 
seiverage, for e.xamiilc, can have it provided by the county and can pay 
separately for the service. Thus die special sen'ice district under the con- 
trol of the county governing body can provide municipal sendees to those 
that need them and u-ho will pay for them without interfering with the 
farm resident tvlio docs not need them. Thus we have the farmer and the 
city dweller living happily side by side and semced by the same county, 
and once again the county has shown its adaptability to the needs of its 
residents and their circumstances. 


IS THE COUNTY OBSOLETE? 

Critics of county government have taken heart from the fact that the 
Connecticut Legislature, under Governor Abraham Ribicoff’s leadership, 
bas voted to abolish the state’s eight counties on October I, 1960. Does not 
this refute much of ivliat has been said here? No. County government in 
Connecticut ivas not typical of county government in other parts of the 
United States. The county commissioners ivere not elected; they ivere 
appointed by the state legislature upon recommendation of the county 
representatives and senators elected to the General Assembly. Through 
years of centralization of power at the state level in Connecticut, the 
counties had been gradually stripped of all important functions and were 
left pretty much with the single major function of maintaining jails. This 
and the remaining minor functions performed by the counties, therefore. 
Will not now be given to another unit of local government but ivill be 
taken over by the state. 

Hotv serious is the loss of Connecticut’s counties to the county move- 
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mem m tlie United Sntes' Uliilc the ncarl) 300 count) cmi)lo>ccs >^11 
nin 1 h tbvoibcd bv the Stitc of C^nnccticiu the lo« k insiRnificant in 
the <.irtim cif e^l>lndlng couni) governmcni ^^hcn this is s>cighcd 
igamst an ascrige daih increase of over 150 tmj)lo)CCs |>er working da), 
the loss of Connecticut s coiimics ssill stem llic national tide of county 
progiess b) jpproximaiels tsvo days' 

In only a few other arc is of the Unitctl States arc there no counties to 
be found Rhode Island is so small that it has neser necilcd count) polit 
ical subdivisions and Alaska hascreaieil local units c died lloroughs There 
IS now some consideration being given to creating counties Hawaii, of 
course has no separately organized cities Honolulu is a city-county like 
San Francisco With these few exccpiiom tlicrcforc, county government 
can riglul) claim to be the one universal and all-ciicompassing unit of 
local government Count) government is not dead Instead, it has just 
begun to live It has proved that it is flexible, adjustable resilient, and 
full of potential for meeting the needs of a new America Countjf govern 
ment is indeed reborn 


Paul ir IVager 

34. Toxonships on Way Out* 


Political mstitimons, patiicidarly at the grass roots, change slovvly In 
1934 the Committee on County Covemmem of the National Municipal 
League issued a report Itecornmenilohom on Township Government It 
was written by Arthur W' Bromage, chairman of a subcommiltce set up to 
look into the need and eflcciiveness of this unit of local government then 
existent in 22 states The recommendation was that, except in New 
England, the unu be gradually abolished 

At that time there were 18725 organized townships (or towns) outside 
New England They existed m sixteen states excluding IVashington, 
which had townships in only two counties Now, in 1957, according to the 
U S Bureau of the Census the number has decreased to 15 692 in fourteen 
states again excluding Washington and also South Carolina, which has 
two organized townships In two states. Oklahoma and loiva township 


1 Since Ihcte were 6G8O0O nnpto>ct9 (m 1957) »iwl an average annual increase 
of 6 percent there will be an average daily increase of emptovees (based on a five dav 
weeV) o! 150 persons (excluding holiday^ 

• Ttora National Munutpal Rtvtea October 19a7 pp 456-^60 and 475 Footnotes 
i . ..I _ publisher 
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government either has been completely liquidated or has been reduced to 
such a shadowy existence as to warrant exclusion from the enumeration. 

In Oklahoma townships were abolished, for all practical purposes, by 
a constitutional amendment of 1933 which deprived them of the power to 
levy taxes. The Oklahoma legislature then transfeiTed to the county 
those functions which had been perfonned by the totvnship, the most 
important of which was highway construction and maintenance. 

In Iowa, the townships lost jurisdiction over local roads by act of the 
legislature in 1929. They continued for some years to enjoy a few otlier 
functions — oversight of the poor, provision of minimal health sersdces, 
control of noxious tveeds, care of cemeteries and the assessment of prop- 
erty. A few years ago the county was given jurisdiction ov'er the assessment 
function and also the apjjoiniment of the weed commissioner. While 
townships there still have a certain amount of \estigial status, Iowa town- 
ships are now treated in census statistics as adjuncts of the county govern- 
ments and are no longer counted as governmental units. 

The net reduction in the other states is only 389 units. This reduction 
has been due to the liquidation of township government in individual 
counties, notably in Minnesota and the two Dakotas. The change in two 
decades is shown in the following tabulation: 



1933 

1957 

Illinois 

1481 

1433 

Indiana 

1016 

1008 

Iowa 

1602 

— 

Kansas 

1550 

1540 

Michigan 

1268 

1262 

Minnesota 

1973 

1828 

Missouri 

345 

328 

Nebraska 

506 

478 

New Jersey 

236 

233 

New York 

932 

934 

North Dakota 

1470 

1392 

Ohio 

1337 

1335 

Oklahoma 

969 

— 

Pennsylvania 

1574 

1565 

South Dakota 

1177 

1080 

Wisconsin 

1289 

1276 


18,725 

15,692 


The decline in the importance of township government may be 
measured also in the loss of functions by those still in business. 
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FUNCTIONS LOST TO TOll^5HIPS 

ADMINISTRATION OF JUSTICE Justices of the peace and constables are still 
elected m a majority of the s ites but in steadil) declining mimben Also 
from alloser the country there comes the report that m few townships are 
there an\ candidates and som» svho are electetl do not bother to qualify 
The explanation for the rapid disappearance of the ancient office of justice 
of die peace is of course the absence of a need for a neighborhood magis 
trate in these dajs of automobiles and good roads and the widespread 
establishment of county or district courts with a somewhat broader 
jurisdiction 

The constable is even more of an anachronism m a modern high speed 
age and lias almost disappeared from the scene The esidence multiplies 
that the township is no longer needetl or much used either for law enforce- 
ment or the administration of justice 

WEIFARE AND HEAITH The many faceted social security program sup- 
portetl in large pan from federal and state funds has pretty generally 
reliesed the townships of such residual welfare functions as thej had 
twenty years ago In New York Slate the last sestiges of poor relief were 
transferred to the county in 1947 Today only in Illinois Indiana Ohio 
and in some counties in Minnesota do the townships play any role in 
welfare administration and only m Illinois is their contribution to lU 
support more than nominal 

Twenty fit e years ago the township was still being utilized quite widely 
as an area for a rudimentary health service As of I9j2 there were 1 333 
full time local health departments of one son or another semng 1 637 
counties including 279 cities and cotering areas with a combined popula 
lion of approximately 120 million people The picture throughout the 
nation is by no means uniform howescr In lOaO there were only two 
county units in South Dakota and one in Pennsylvania on the other hand 
New York had 100 per cent county wide coverage and Michigan 89 per 
cent 

The availability of federal funds under the Hill Burton Act to assist 
with the cost of hospital construction has given further stimulus to the 
adoption of the county as die unit of support of hospitals and tlie hos 
pitalization of indigents 

ASSESSMENT AND COLLECTION OF TAXES The property tax has always 
been the mainstay of local government and m earlier days the practice 
developed of having real and personal property assessed or listed by 
assessors representing jurisdictions smaller than the county In the states 
whidi had townships these were used as assessment districts with the 
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assessor almost always popularly elected as a tosvnship officer. The values 
for townshi^Xel bl.t^forctunraS”^^^^^^^ 

TOmySH/P FUNCTIONS REMAINING 

perpetuated and assessment of property remains 
one o the uvo most common functions of tosvnship government Ti a 

.z »' oiriour.! 

1950 I ft Js a county function in Ohio and, since 

sS's' "it ^OO’ 

areis on v South Dakota in the rural 

the liauidaf function to the county that completed 

states dici 'o"'"‘^'"p government in Imra and in several other 

work 'Ti • ” ^ assessor who gives general supervision to the 

her of co!!L'- i^ftssouri, Kansas, Nebraska and in a num- 

of conntx /^ftnnesota. The trend is unmistakably in the direction 

nmtrci assessment function, usually over the vigorous 

f °f the state associations of township officials. 

thoMcrk ^’tis not so generally been a totenship function 

MiclL. delinquency, in New York, Pennsylvania, 

*'* populous counties in Illinois. 

merit administration. The principal function of township govern- 
rmd ’ 'ri^ °“^"’‘^’Sbing all others combined, is the maintenance of local 
twen! totvnship roads were transferred to the counties over 

nty years ago in three states— Iowa in 1930, Indiana in 1932 and in 
do*-'^^? from 1931 to 1936 — the movement thereafter slowed 

un’t" 1 additional shifts from the township to the county- 

fegislath" by county and by local option rather than by 

hav^"^^ ^ die Kansas counties 

ther^ ‘■'ndoned township highway management. As of January 1955, 
whn '' r ^ counties which had adopted the county unit plan and 52 
roal"? ^ township system. The townships whicli have lost the 

tow have little to do and this is reflected in the fact that in these 

vns ips 40 per cent of their budgeted expenditures are for administra- 
tive overhead. 

®™ilar optional latv for the transfer of totvnship roads to county- 
taken^f^^ districts is in effect in Illinois, but little advantage has been 
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Still another method is being used to overcome the handicaps inherent 
in the conduct of road tvork on the township scale This is for the officials 
of a township of their own \oliiion to enter mlo an agreement to hate 
the township s road work done with county forces and equipment U id^ 
spread use i> made of this contraa plan in Minnesota and \S isconstn A 
study made of 545 Wisconsin towns in I9a2 showed that county forces 
were maintaining town roada in more than half the towns 

Pennsylvania has no county roads in rural areas— only state roads and 
township roads In the 1930s the State Department of Highways absorbed 
into the state system a large mileage of township roads but the effort some 
years later to transfer responsibility for tlie rest of the local roads to the 
counties was defeated Today Pennsylvania lias many small and poorly 
managed township highway units It has been estimated that only 263 
of the stale s 1 513 second class townships could meet the minimum quah 
fications for an effecinc highway unit 

In Illinois in 1953 local rural roads were administered by I 408 town 
ships m 85 counties which have organized townships and 107 road units 
m non township counties In four of the latter counties the road unit was 
the entire county The average road unit was comprised of 48 miles of 
rural roads The State Division of Highways m a detailed study to deter 
mine the effect of size of road unit on cost per mile of road concluded 
there appears to be ample justification for the belief that costs per mile 
decrease as the miles maintained by the administering unit increase 
In New \ork. as of 1950 the town highway system accounted for more 
than 52 per cent of the total mileage of rural highways and urban streets 
The bulk of the mileage had a traffic count of less than 50 vehicles a day 
and some of the town mileage had fewer than five vehicles About 36 per 
cent of It did not even have a gravel surface One third of the town high 
way mileage was serving land abandoned or unlikely to remain perma 
nently m agriculture 

The state legislature ol 1950 set up a ten year town highway program 
which called for the improvement of about one-half of the town highway 
mileage or more than 26 000 miles at a total cost of §146 400 000 with 
the state providing about half the over all cost The act was designed (I) 
to limit improvement to those roads that would serve communities of 
economic stability and (2) to require each township to contribute to the 
cost in proportion to its ability 

A DECREASING ROLE 

These illustrations of the decreasing role played by the townships m 
t c four fields in which they once played important roles are evidence 
enough tliat in the rural areas they have outlived their usefulness Further 
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evidence is die lack of interest in township meetings in states pro^nding 

fo-- to™ship 

omVZ t ?■'’ Ever), argument advanced Went,. 

) s ago or their elimination has become even more cogent rvith the 
passage of time. ® 

Tradition, tlie alleged values of local self-government, and political 
advantage are the mam reasons why toivnships remain. The last of these 
actors IS probably the principal one. Threatened with the loss of their 
jobs and political influence, toivnship officials have united into powerful 

Pennsylvania, Michigan 


ownship government has shown greater signs of iveakening in those 
states that do not use the toiraship as the basis of representation on the 
county governing body. For e.xample, Minnesota and Missouri both re- 
duced the number of townships during the 1940s, but TV'isconsin. Michi- 
gan, ^eiv York and Illinois tmvnships remain relatively poiverful because 
they are units for representation on the county board of supendsors and 
t rus can offer another reason for continuing their existence. But this is an 
insufficient reason for retaining an outmoded unit. Town government is 
no more needed in the rural parts of New York State than it is in North 
iJakota for the very good reason that it has nothing particular to do. 


COSTS GO UP 

Surprisingly, despite shrinking functions, the cost of tovmship govern- 
ment does not show a decline. Township revenues in the fourteen toivn- 
ship states increased from S197 million in 1942 to S422 million in 1953, 
114 per cent. Expenditure figures for tliese two years are not available but 
presumably they do not differ greatly from the revenue figures. The com- 
parative figures for the tiyo years by states is shown on page 274. 

It will be noted that the only state which shoired an actual decrease in 
township revenue ivas Indiana and this appears to have been due to a 
reduction in toivnship taxes for schools. The state ivhich showed tlie 
sharpest increase ivas Michigan due no doubt to the generous allocations 
to the toiynships from the proceeds of the state sales tax. Indeed in the 
township states as a ivhole the upsurge in spending has been stimulated by 
aid from other governments. In tlie eleven-year period revenues from local 
sources increased 104 per cent, whereas grants from othei- gm^ernments 
increased 163 per cent. Increased spending does not necessarily signify 
rejuvenation if somebody else is furnishing the money. 

A closer analysis of contemporar)' township government v’ould almost 
certainly shoiv that most of tlie increased actii ity is in a relatively few 



274 / Rurol G&vernmenJ 



roil \ snip RLVLWC 

(m Otm sands of dollars) 



1942 

1953 

Ntw York 

$33487 

$133415 

New ie tey 

20027 

58 174 

Pennsylvon a 

23y40« 

43 125 

OS 0 

8 303 

24 492 

Ind ana 

30494 

10790 


23 928 

32 760 

M cS gan 

4138 

34 470 

W ftcanbn 

19 500 

39 413 

Matau 1 

1 438 

3 834 

VnW«M< 

4 487 

9 083 

Nehraika 

722 

3 937 

Seulh Dakol 

a 1204 

3414 

Norih Dako' 

la 1^48 

4J44 

M nnesola 

5257 

10138 

TOTAL 

19748S 

423 233 


populous tof^’nsIup5 ^l«ich arc proMcIing a number ot urban type sen ices 
This suggests that in recommending Uie dissolution ol toivnships a dis 
tmction needs to be made bett\ccn toisnships in rural areas nntl densely 
populated totiinships often bm not necessarily iMilun meiroixaliian areas 
Here there is often a demand for scniccs not demanded or necdetl on a 
county wide basis and which cannot always be supplied by n nearby city 
Several states hate already recognized the need for some dnersity m 
township organization and powers New \ork distinguishes between fint 
and second class townships— those with a population ot 10 000 or more 
being designated first class and sestcU ssiih somewhat greater police jxisser 
Townships m Pennsyhanta are likessise disided into two classes Tosvn 
ships of the first class are those basing a population density of 300 or more 
per square mile all others arc townships of the second class Hosseser 
change from second to first class is subject to referendum First class toisn 
ships are urban in nature and frequently perform functions similar to 
cities and boroughs 

Toisnships in New Jersey are gisea a wide range of power and tre 
quently perform functions associated elsewhere tsith municipal gosem 
ments 

termination oierdue 

There is no threat to local self-gosernment when the enlargement of 
t e service area is no greater than the new modes ot transportnion and 
communication warrant The radius of a county is no greater in travel 
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« »’*niaT ™” 

lo lt’?,'/T""’'"‘ “ '*' P''“'"''‘> strengthened but it needs 

e defined m ttrentieth centurj. terms. It has been amply demonstrated 

Ther^nSrhe^r’ ''T' d "°p to'™»lrip government, 

ki d otTZn I ™'°P •''“'‘y P°P"'»ted totvnships a 

NcrvE mhnd Tri®°T"''"' ■■'PP'‘“'”«“ “«= ‘o™ go.ernmem of 

coLtmft" t,! government can evolve into a useful vehicle of 

S”Xre L ? “ 't certatnly has a place in contemporaty America; 

eiscAMieie its termination is already overdue. 


Norman C. Miller, Jr. 

35. Tax-free Enterprise^ 


San Francisco You have acquired some raw land which you would 
Ke to mb-divide and sell for home sites. Your problem: You can’t afford 

0 put in the necessary water lines, sewers, roads and other basic facilities, 

b II Hold an election in the area you own and your lone 

dL°^ V”™ property into a political body known as a "special 
g . y°*^‘ can sell municipal bonds, on ivhich the interest is 

xempt lom taxes, and use the proceeds to develop the land. Buyers ol 
le lome sites will be obligated to pay off the bonds. 

antastic as it may seem, this is precisely what has been done on more 
^ an one occasion here in the Golden State. It is an unusual but perfectly 
ffal proceduie and illustrates merely one of the growing variety of pun 
poses for ■which special districts are rapidly being created. 

Special districts are political subdivisions usually established either by 
vote of property owners in the proposed district or by a routinely- 
passed special act of a state legislature. Usually they are created for a 
single purpose, such as to provide sewage service or ivater facilities, but 
sometimes they are empowered to carry out several different types of 
unctions. In size, districts range from massive to minute. The Metro 
po itan Water District of Southern California has issued more than S229 

1 ion in bonds to finance a water supply system for Los Angeles and 

Dow Journal. March 14. 1962, pp. 1 and 22. Copyright 1962 

Iisher^°'^^* ^ Company, Inc. All Rights Reserved. Reprinted tvith permission of pub- 
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other aties On the other hatie! one Texas nater district recentl) annexed 

to Hotiston cotered onli ih-ce tenth, o! a square mde and m us last 
election had a turnout of only four voters 


A NOTABLE PHE^O\lENON 

The proliferation of special dismcts throughout the states adds up to 
a notable phenomenon of the past decade according to a recent report 
by the Congressional Advisory Comtrussion on Intergovernmental Rea 
tion this group was established by Congress in 1959 to study the problems 
involved in coordina'ing the activities of tlie various levels of government 
m meeting common problems The last time the U S Census Bureau 
counted m 19a7 there were M 405 special districts in all the states, up 
from 12 319 m 1952 These figures don t include school districts, which 
are considered a separate category of local government No one is sure 
how many special districts there are today, but there undoubtedly has 
been a sueable increase since the Census Bureau s last tally In California 
alone, about 230 special districts luve come into being since 1957 

Despite this muUipiicity of special districts hardly anyone has an 
accurate idea of what all these agencies do m the name of the public. 
Special districts are the least known, least understood and least cared 
about class of government m the United States,’ declares a report by the 
University of Texas Institute of Public Affairs 

The little noticed spread of special districts is beginning to cause con 
ccrn among many speaahsts in local government affairs Critics gne these 
general objections Creation of special dismcts splinters local government 
and thus diffuses official responsibility, voter confusion and apathy about 
district affairs often results and distna governing boards often wield 
important power without many if any, effective restraints 

These districts too often become a sort of kingdom unto themselves ’ 
contends Lynn F Anderson, assistant director of the University of Texas 
Institute of Public Affairs AVhat we need to do is to integrate our local 
governments But these districu represent a further fragmentation 

FOR PRIVATE GAIN 

In a few cases, some critics charge, special districts are being created for 
the gam of private individuals And rf the number of small, thinly 
populated special districts conUnues to grow, some authorities fear a few 
i^y default on their bonds, damaging the credit rating of many sound 
tlistncu— perhaps even the credit of states and neighboring cities 



276 / Rural GoverrmenJ 


Other aties On the other hind one Texas svater district recently annexed 
to Houston covered only three tenths of a square mile and in its last 
election had a turnout of only four \oters 


A NOTABLC PHENOMENON 

The proliferation of special districts throughout the states adds up to 
a notable phenomenon of ihe past decade according to a recent report 
by the Congressional Advisory Commission on Intergoveminental Rela 
lion this group ssas established by Congress m 1959 to study the problems 
mvohed in coordinating the activities of the various levels of government 
in nieciing common problems The bst lime the U S Census Bureau 
counted m 193? there were 14 405 special districts m all the states, up 
from 12 319 m 1952 These figures don t include school districts which 
are considered a separate category of local government No one is sure 
how many special districts there are today but there undoubtedly has 
been a sueable increase since the Census Bureau s last tally In California 
a one about 230 special districts have come into being since 1957 

espite tins raultiphcity of special districts hardly anyone has an 
accurate idea of what all these agenaes do in the name of the public 
bpecial distncu are the least known least understood and least cared 
about class of government m the United States, declares a report by die 
Uiuversuy of Texas Institute of Public Affairs 

le mie noticed spread of special districts is beginning to cause con 
n among many specialists m local government affairs Critics give these 

g nera o j^Cions Creation of speaal districts splinters local government 
i" * fr* official responsibility voler confusion and apathy about 
IS net a airs often results and district governing boards often wield 

important power without many if any effective restraints 

rnn, , , ‘oo often become a sort of kingdom unto themselves 

menus Lynn F Anderson assistant director of the University of Texas 
eovernm ” i n What we need to do is to integrate our local 

g emmems But these districts represent a further fragmentation 

FOR PRIVATE GAIN 

wSj A"-> 'f nun.b=r of th.nl, 

™y JcIauuTn ,1„‘ i‘“’ '» B™". “■■>= aull.om.cs fear a tew 

disincts— oerhatw *he credit rating of many sound 

..nc.._pe,l,ap, esen Uie credi. of .me. and ne.ghbormg eu.e. 
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As tvidi bonds issued by other governments, special district bonds 
aren t subject to Federal and state taxes. The largely unregulated growth 
of special districts is beginning to worn’ a nurabei of specialists in tax- 
e.xempt bonds. Declares one sudi bond man in New York; “There are so 
many sparsely-settled districts incurring debt in anticipation of a sharp 
rise in population that you tvonder how diey are all going to make out in 
the long run.” 

To be sure, most special districts are created to perform legitimate 
functions needed and demanded by the public, and conduct their affairs 
in an efficient and businesslike wa\. The great advantage of special districts 
is diat they are not hamstiung b^ existing boundaiies such as might be 
die case with cities and counties. By taking in all of an area that needs a 
particular service, special districts can operate unencumbered by political 
conflicts that often impede cooperation among local governments. 

Formation of special districts provides a way to circumvent constitu- 
donal debt limitations which curb the expansion of sen ices by cities in 
many states. For instance, Indiana cities can issue general obligation 
bonds, usually secured by pioperty taxes, totaling no more than 2% of 
their assessed property values; but die debts of special districts are not 
charged against cities. 

For an idea of how some of die newer special districts are organized, 
take a look at one here in California, which has spawned more of diese 
agencies than any other state except Illinois. 

A few miles south of San Fiancisco, the Estero Municipal Improvement 
District rules 2,606 acres of law land, some of it marshv, adjacent to San 
Francisco Bay. The district was created with hardly any discussion by a 
special act of the 1960 California legislature. Nobody lives within its 
boundaries. The land is 95% owned by T. Jack Foster & Sons, a real estate 
development firm which, by virtue of its property ownership, has the 
voting power to elect the district’s diree-man governing board. The firm 
paid §12.9 million for its property. 

Shortly after the Estero distiict was organized in September 1960, it 
authorized §55.5 million in bonds. These funds will be used by the district 
to reclaim land, install streets and provide utilities for “Foster City, a 
community for 35,000 people whicli the Foster firm says it plans to 
develop. 

Seated in offices shared by the Foster firm and the Estero district, the 
developers and district officers predict Foster City will be worth §550 
million when completed about eight y'ears from now. As the district s land- 
filling operations proceed, the Foster firm intends to sell most of the lots 
to builders who, in turn, will put up and sell houses. The bonded debt of 
the district will be a first lien on the home owners properties. 
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So fax $i 5 million of Estero disinct general obligation bonds 
fay the distncts tax levying po\ver have been offered to investors The 
Fo ter firm obtained a mortgage loan of about §9 million v\ hen it boug it 
the district land but the bonds are senior to this obligation Grande S- 
Co Inc of Seattle \\a5h is the underwriter for the bonds The sales 
literature for tlie bonds states that the estimated 1962 1963 true valuation 
of the Estero land is $23 206 000 based on a private appraisal This 

appraisal the sales literature says provides a comprehensive view of the 

security of these general obligation bonds 


VALUATIONS DIFFER 

However San Mateo County assesses the same land at §761 350 Since 
assessed valuation in the county generally represents about 21% of actual 
value this indicates an actual valuation on tlic Estero land by the county 
of §3 80o 000 or §194 million less than the valuation arrived at by ilie 
independent appraiser 

T Jack Foster Jr vice president of the development fins dismisses 
this as a picky difference the county has not taken into account the 
development firm s elaborate plan for the land he says The Foster firm 
pays taxes to the county on the basis of the county valuation 

Also in m sales literature Grande S. Co emphasires lire relatively high 
annual interest rates of up to 56% available on the Estero bonds In 
addition the bond house stresses its conviction that the Estero bonds 
represent an opportunity to invest with safety In answer to an inquiry 
from a prospecuve bond buyer a Grande X. Co representauve offers the 
assurance that we cannot regard this (Estero) development as a specula 
live venture 

Most state officials while questioning whether tax-exempt bonds should 
be used to raise funds for such purposes believe the real estate develop 
ment by the Estero district will prove sucxessful thanks to a rapid growth 
in population in the surrounding area. 

Some speaal distncts arent looked upon as favorably by state and 
local offiaals 

One IS die Embarcadero Mumapal Improvement Distnet near Santa 
Baibaia. This district was formed under a special state law by two 
developers H Roy Steele and Invin W Hams to transform 1 320 acres 
of range land into a residential community Through the distnct the de 
vdopers authorized issuance of $8 874 000 of general obligation bonds 
and m January 19G1 sold $I 207 000 of bonds as a first issue 
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developers indicted 


^Vlien a Los Angeles mortgage firm that had loaned money to the 
J:.tnbarcadero developers went into bankruptcy last vear, state olBdals had 
an occasion to inspect the operations of this special district. In October 
IJbl a Los Angeles County grand jury indicted Messrs. Steele and Harris 
on jD counts of grand theft, misuse of public funds and conspiracy, 
con tilings, the indictment alleges the developers received 

^J0,000 m kickbacks from individuals doing work within the district for 
companies controlled by the developers. 

In addition, it is charged that district funds were spent for sucli things 
^ o.\ seats to the Los Angeles Dodgers’ baseball games, and to pay for 
Diners’ Club bills, car rentals and bar tabs. .Messrs. Steele and Harris have 
P eaded innocent to the charges and are scheduled to go on trial March 
-6. In the meantime, officials are trying to sort out the tangled affairs of 
the district. 


Ambitious development projects by special districts in California are 
y no means limited to real estate ventures. Near the desert resort of 
aim Springs, the Mount San Jacinto ^Vinter Park .Authority is busily 
constructing a two-mile aerial cable on the side of a mountain. "When the 
project is completed ne.xt year, two 80-passenger cars dangling from the 
cable will whip skiers and sightseers out of the desert heat to the snows 
high atop San Jacinto Mountain. At both ends of the cable line, the San 
Jacinto district is building restaurants. It is hoped that 500,000 persons a 
year will use these facilities; if so, ample revenue would be provided to 
pay off the $7.7 million of bonds sold to pay for the project. 

There is a strong possibility, however, that it will be more difficult in 
rhe future for California special districts to undertake promotional ven- 
tures. For one thing, the Embarcadero case prompted the state to reacti- 
vate the State Board of Investment to consider regulation of some or all 
of California’s special districts. 

But there is not likely to be any attempt to impose sweeping regulatory 
measures on special districts. Says one state official: “'With so manv dis- 
tricts that pride themselves on their independence, you tvould get into 
quite a political hassle if you proposed to make them all subject to some 
sort of central control.” 
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URBAN GOVERNMENT 


Urban governments m seeking to improve their 
efficiency have been turning to the council manager plan that 
IS patterned after the corporate form of business organization 
The manager plan has been accepted by forty nine percent of 
the cities with a population of over 25 000 and thirty nine per 
centofthecities with a population of between 10 000 and 25,000, 
y et 11 has not been adopted by the largest cities, which prefer the 
mayor council plan 

Dr Wallace S Sayre Eaton professor of public administration 
at Columbia University describes a new managerial idea in large 
cities the establishment under the elected mayor of a general 
manager He predicts that the council manager plan is unlikely 
to be adopted by large cities His prediction merits close exam 
Illation and such an exainination is provided by Mr John E 
Bebout director of the Urban Studies Center at Rutgers Um 
versity who takes issue with Professor Sayre s contention that the 
strong mayor manager plan is more iii accord with American 
tradition than the council manager plan Mr Bebout concludes 
that most of the largest cities will operate in the future under 
the mayor<ouncil plan and that these cities should continue to 
experiment with the use of a professional staff 

A number of attempts have been made to classify the types of 
leadership roles played by various city managers Mr Steve Mat 
ihevis city manager of San Antonio, Texas, places managers m 
three categories and concludes that the successful manager is one 
who develops leadership in other people 
280 
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A considerable amount of literature has dealt with the future 
of cities and much of it has been pessimistic. Mr. Robert Moses, 
a man who has held many top positions in state and municipal 
governmental agencies concerned with New York City, attacks 
strongly tvhat he calls the “Jeremiahs” tvho maintain that cities 
are doomed. Mr. Moses says their reports of the death of cities 
are greatly e.xaggerated and sums up his article by asking a few 
pointed questions that merit serious consideration. 



Wallace S Sayye 

36 The General Managei Idea foi La}ge Cities* 

A new managerial idea is taking hold in the large cities of the United 
States This idea is that the adminisiration of large city goiernnients re- 
quires general managerial direction and that this requirement can best be 
met by establislung under the mayor a general manager who I'lH 
greater or less degree be the city gosernments second m aclminisiratne 
command The general manager plan thus builds upon the strong mayor 
tradit on as the most widespread form of city government m the United 
States By marrying die manager idea with the idea of the elected chief 
executive the general manager plan preserves the office of mayor as tlie 
center of political leadership and responsibility In large cities this center 
15 widely regarded as indispensable lo effccuve government 

The general manager plan may be regarded either as a competitor o 
the council manager idea or as a more mature form of the manager idea 
rcnectmg the judgment in die larger cmes that the council manager plan 
represents an unnecessary surrender of the values of leadership and 
accountability found in the institution of the elected chief executive The 
general manager or mayor manager plan its pioponeim emphasize, cap- 
tures the advantages of the council manager plan without the risks of 
abandoning the elected duel executive An effective manager, they be- 
levc IS no less likely to be chosen by a mayor than by a city council 
The council manager plan has not found acceptance in the large cities 
of the United States Cinannaii the largest city using the plan, has a 
population of a half million Of the seventeen other cities having a popu 
aiion o a lalf million or more, only one city — Cleveland — has ever 
a optc t le plan and it was abandoned there more than twenty yean ago 
In die last decade (perhajis even longer) no large aty has given senous 
.0 .h. 

e itcmture of the counal manager movement does not provide an 
viviesiion why has the plan failed to find support in larg*^ 
ernes? In fact. il,e lucrature does not tell us much about the ecology of 
•irp f adoptions and operations W hy, for example 

fornn Fll manager atics to be found m six states (Call 

f a aine, Michigan Texas, and Virginia)? Does tlie council 

Auluran 19jt pp 2 j5-2j 8 Reprinted 1'°™ 
AUminiurauun. |x-muaioi» ot tbe Viucriun Soaciy for TubW 
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manager plan find acceptance primarily in particular social, economic, 
and political environments? Does it, for example, find greatest acceptance 
and operate most successfully in one-party or in “non-partisan” constitu- 
encies? Is the affinity betiveen the council manager plan and small and 
middle-sized cities the result of the plan’s suitability for the management 
of the particular governmental problems to be found in cities of such 
size? Is the council manager plan paiticularly attractive to cities which are 
growing rapidly in size or to those which are declining in population and 
resources? To these and other questions about the council manager plan 
ive do not yet have the ansiversd 


the large cities turn toward 
the mayor manager plan 


Eight large cities (Boston, Los Angeles, Louisville, Neivark, Neiv Or- 
leans, New York City, Philadelphia, and San Francisco) have now estab- 
lished some kind of general managerial assistance for the mayor. In tivo 
others (Chicago and Detroit) proposals for such general managerial 
arrangements have been made. 


This neiv managerial trend in large cities has not resulted from an 
organized effort by municipal reformers with a symmetrical design for the 
improvement of city government. In fact, this new form of the manager 
idea in city government has not yet acquired a distinctive label. Some 
observers call it the mayor manager plan, to emphasize its contrast -^vith 
the council manager plan; others call it the mayor administrator plan; 
and still others name it the general manager plan. 

The general manager idea for cities began its governmental history in 
San Francisco in 1932, when charter revision movement established the 
office of chief administrative officer. This office repiesented a compromise 
solution between those ■\vho urged a council manager form and those 
who supported the retention of the strong mayor form. The plan was not 
widely noticed, but it has prevailed to the general satisfaction of the 
electorate. In 1938 Neiv York City's new charter established the office of 
deputy mayor, an office ivhich developed more as a center of legislative 
and political assistance to the mayor than as a center of managerial aid. 

In 1941, Lent D. Upson proposed a general manager under the mayor for 
the city of Detroit, but the proposal was not accepted. In 1948, Louisville 


^ For a program of research in this field, see "Party and Administrati\e Responsi- 
bility: Council-Manager Government," in Interuniversity Summer Seminar on Political 
Behavior, Social Science Research Council, “Research in Political Behavior," -16 Amer- 
ican Political Science Review 1009-15 (December, 1932}. 
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legan a related experiment with the appointment of a 

rfilnii istntor who scries as general managerial assistant to the m ) 

l‘5l Los \ngeles established 1 city admmistrame ofTiccr 

ear Philadelphi i s new charter took a long step forward in deie op g 
the general manager idea b> establishing the office of managing ' ^ ° 
with substantial powers In 10a3 New Orleans adopted a new charter 
which established the office of chief administratis c officer, with powers 
similar to but greater than those of Philidelplua* managing director n 
the same year Boston esiahlislicd a director of administratis e sersices ana 
Newark adopted a new charter which established the office of business 
administrator under the mayor the option under the New Jersey statutes 
closest to the general manager idea In 1951 New York City cstabhsie 
the office of city administrator wiih Luther Gulick the first meumbenu 
And m September 19ol the staff reisort lo die Chicago Charier Revision 
Commission recommended the adoption of Uic general manager plan or 
that city ® 

Thus the experiment begun m San Francisco over twenty years ago 
has captured civic interest and has led to official action in an impressive 
portion of the large cities Why has this hapiiened? Several explanations 
may be suggested 


1 The council manager plan had proved to be unacceptable m larg® 
city environments but the values of the managerial idea were still sought 
in some moie attractive structural form 

2 The office of mayor — an elected chief executive who is the center 
of energy and of public leadership and the focus of responsibility for 
policy and performance — had become loo important an asset in large 
aties to be exchanged lor the sjieculative values of legislative supremacy 
and a city manager as represented in the council manager plan 

3 The mayor manager plan fils comfortably and easily into the Amcr 


» Actounu of these dcvciopraenlf aie scatteied and fragmentary In addition w 
the charters of the several ones see Richard S Childs Appotnlize Municipal A4” tnis 
trators u ider Mayors A Review of the Precedenls (Ciliicns Lnion Research Founda 

lion Inc 5 Beckman Si ^ewVorkOly3S 19a3) 10 pp Boston Municipal Research 

Bureau HigfilighU of the Reorgani^Uon Ord nance (Bulletin No 180 Dec. 29 19j3) 
Charles P Famsley Louisville s Mayor Admmistraior Plan Qi American City 
(Jan 193$) Bert VV Leva San Fiancisco a Unique Charier S4 Aoliona/ '1“'"^'/''’* 
Review 273 77 286 (June ISlo) los Angeles Cocnouss on for Reorganizauon of d'C 
City Government Frnflf Report (Apnl lft,3) 21 pp Temporary State Commission to 
Study the Oiganizauonal Structure of the Coveminent of Ihe City of New York 

'o feller Coreru neni of New York City A Fla i for Action Part 1 (SepC 28 
19,3) 136 pp Part 2 (Feb l 1934) 102 pp Chariton F Chute prepared a useful 
survey of these developm^ts Moden. Ideal cm Adtomistrative Assistants for the 
Major in Large Aioencan Cmct lor the Chicago Charter Rev laon Commission which 
will be su nmanzed in a forthcoming report of that commission 
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•can po itical system: it preserves the elected chief executive; it keeps the 
mayoralty as the focus of the party battle; it emphasizes the values of 
mtegi-atmn, hierarchy, and professional management, all made familiar 
c octnne y a halbcentury of administrative reorganizations in national, 
state, and municipal governments and by the doctrine of the council 
manager movement itself. 


emerging elements of the general manager idea 

The idea of a general manager serving under the mayor has not been 
a pie-packaged solution developed as finished doctrine by municipal 
re ormers. Rather, its evolution has been experimental, each application 
eing worked out in relation to local experience and governmental con- 
ditions, and varying ivith the boldness or caution of local leadership. 

ere are several discernible trends in the successive adoptions, however. 
These can be briefly stated as follows: 

1. The general manager is ina-easingly made more clearly the man- 
agerial agent of the mayor, “The mayor’s man.’’ In San Francisco in 1932 
die manager was made virtually irremovable, but under 1953-54 provisions 
in New Orleans and New York City the manager holds office at the 
pleasure of the mayor. 

2. As the manager is made more responsible to the mayor, he tends to 
ne given more power — to approach more nearly the status of second in 
administrative command. In New Orleans and Pliiladelphia, the cities 
which represent the most full-bodied application of the general manager 
idea, the manager is given, for example, the potrer to appoint and remove 
the heads of most of die city departments ivith the approval of the mayor. 

3. There is a continued ambivalence in deciding ivhether the general 
manager’s authority and responsibility should center upon the “staff” or 
upon the “line” agencies and activities of the city government. 

In almost every instance the manager is given primary responsibility 
for administrative planning and for other organization and methods 
'TOrk. In Los Angeles and New Orleans he has responsibility for budget 
preparation and execution; in Philadelphia and Neiv York these activities 
are not under the manager’s jurisdiction. In no city does the manager 
directly supervise the personnel agency. In Neiv Orleans, Neiv York, and 
Philadelphia the “line” agencies are the manager’s major responsibility. 

The two e.xtremes are represented by Los Angeles, where the manager’s 
responsibilities are focused upon the management functions (e.xcept 
personnel), and by Philadelphia, whei'e the manager’s powers are centered 
Upon the “line” agencies. 
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4 1 here is some tendency to create a nc^ir and smaller cabinet instiiu 
on under the ina>or consisting of the gcnenl manager and the heads 

j il L sad agencies This IS pirticuhrly the case in I hiladclphia an 

Ne \ork T he heads of the line agencies u hen they function as a 

caiinet (as they do m I'hiladclpliia) do so in a meeting presided oscr by 

the manager 

lARlATIOhS /V THE OmCL A\D POWERS OF 
THE GENERAL M l\ iCFR IN Til E LARGE CITIES 

The sanely as svcll as the trends in the dcsclopmcnt of tlie general 
manager idea in the large cities of the United States iiny perhaps best 
be seen through a more specific description of the oITice and the powers 
confened upon u in Los \ngclcs New Orleans Nesir \orh City Fliila 
delphia and San Francisco 

TITLE In San Francisco and New Orleans the manager is called chief 
administratis e officer in Los Angeles city administratise officer m Phila 
delphia managing director m \estf York city administrator 

APPOINTMENT la e\ery instance the manager is appointed by the major 
Only in Los Angeles is council approval required 

TERM In San Francisco Los Angeles New Orleans and New York no 
term is specified In Ffuladelpbia the tenn of die manager is four jeaR 
corresponding to the term of the mayor appointing him 

REMOVAL In New Orleans and New York ilic major may remove the 
manager In Los Angeles the major may remove the manager but the 
approval of the counnl is required In Philadelphia the major must pre- 
fer charges the manager may appeal his removal to the Civil Service Com 
mission which may award him compensation but may not restore bun 
In San Francisco the mayor may not remove the manager is subject to 
recall in an election or the legislative body may remove him by a i"®" 
thirds vote In Los Angeles and New Orleans the council may also remove 
the manager — in Los Angeles by a tvvo-thirds vote and in New Orleans 
by a majority vote of all members 

POWERS OF THE MANAGER The powers of the managers may be descnbecl 
in three categories (I) the power to appoint and remove heads of city 
agencies (2) die power to supervise city administrative operations (3) 
the pot er to provide general advice and assistance to the major 

1 To appottil and remove heads of agencies In Philadelphia New 
Orleans and San Francisco the managers appoint and remove the heads 
of specified city departments and agenacs In San Francisco the manager 
does not need the majors approval for such appointments or removals 
m Philadelphia and Newr Orleans the majors approval is required In 
New Orleans the managers power to appoint and remove extends to the 
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heads of all but two city departments (law and civil service); in Phila- 
delphia it includes all but finance, law, and personnel. In neither of these 
two cities does the power to appoint and remove include members of 
boards or commissions. In San Francisco, the power e.xtends to depart- 
ments specified by name in the charter; such departments constitute about 
half of the city agencies. 

In neither Los Angeles nor New York does the manager have the power 
to appoint or remove heads of departments. 

2. To supervise city administrative operations: In San Francisco the 
power of the manager to supervise is confined to the departments specif- 
ically assigned to him by the charter. In Los Angeles the manager’s oppor- 
tunities for sujiervision floiv solely from his role as city budget officer. In 
Philadelphia the manager’s poiver to supervise is largely confined to the 
departments ivhose heads he apjioints, but some more general supervision 
flows from his powers to perform the administrative analysis function in 
all city agencies. 

In New Orleans the manager has more general supervisory authority. 
He supervises not only his own subordinate agencies (which include most 
of the city agencies) , but he also gives “general oversight” to law, civil 
service, and the City Planning Commission (which are outside his appoint- 
ing and removal authority), prescribes standards of administrative prac- 
tice to be follotved by all agencies and boards, prepares and supeiwises the 
operating and capital budgets, surveys the organization and procedures 
of all agencies and boards, and may require reports from any or all of 
them. 

In New York City the city administrator, although lacking any power 
to appoint or remove, has a broad supervisory assignment. Under the 
direction of the mayor, he “shall supervise and coordinate the tvork of 
all agencies under the jurisdiction of the mayor” e.xcept latv, investigation, 
budget, the construction coordinator, and boards, commissions (tvhich 
include personnel) , and authorities. He may convene heads of agencies 
singly or collectively, procure information and reports, require the keep- 
ing of management records, conduct work studies, and establish manage- 
ment standards for most, if not all, city agencies. 

3- The power to provide general advice and assistatice to the mayor: 

In Philadelphia and Netv York the manager is under a special obligation 
to serve as general management adviser to the mayor. In Philadelphia the 
managing director is required to report periodically to the mayor concern- 
ing the affairs of the city government (not merely the affairs of his own 
departments) , and he is authorized to make recommendations on matters 
concerning the affairs of the tvhole city government. In Netv York the 
city administrator is required to “prepare annual and all such other 
reports as the mayor shall require,” and to “analyze and report to tlie 
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maNor concerning nnpcmlmg policy dcasions affecting (lie management 
of he cm and ilie dgcnries. IJe is also directed to mamiain Iiason imh 
i\ic and commumts groups on matters of gosunmcmal management. 

In boih Philadelphia and New \ork llie mmager denies siwcial status 
from cabinet arrangements, established b> die clnitcr m Pliiladclphia 
Jiul by ihe mayor s aciion in New ^ ork III each cjiy there is a small top 
Kiel cabinet group meeting wtekiy wiUi ilie m lyor in which the manager 


plays a central role 

The managers in ihe other three ones Ime no explicit rcsiwnsihility 
to sene as the general aditscr to the mayor on managcmcnl matters In 
these cities the manager s role tn dm respect is implicit il U exists at all 
In San Francisco it would seem diiriculi to join such a role with that of an 
almost autonomous manager In New Oilcans it would seem to be a logical 
and natural dciclopincnt In Los Vngcles it would appear to be a more 
confined but possible dcselopmcnt 


THE rUTlRE COimr OF THE \HtrOH MrhVACEIt PLAN 

The mscntion and recent growth of the general manager idea m large 
ciiics IS a product of nnny influences. Some of these influences would 
seem to be of reason ibly pcrmaitcin railicr than transient cltaracter The 
larger cities of the United States hate dcselojicd complex administratis e 
ettabhslnncnu which require strengthened centra) managerial leadership 
direction and coordination These cities base also almost without excep- 
tion developed an increasing reliance upon the elected chief executive 
— a mayor with excentne powers to apjioiiit to remove and to direct die 
heads of adminisiraiivc agencies — as die main mstitutton of governmental 
leadership and accountability The electoral contest for this office has 
become the primary instruniait of popular control of the city government 
and the mam occasion for public education and participation m city 
affairs The office of mayor in large cities has in addition become more 
important as a prize m the party battle its jsossession one of the signif 
leant keys to state and even national Jiarty power It would seem unlikely 
that any large ciiy would abandon such n governmental and political asset. 

But if the institution of the strong mayor m large cities has conic lo 
stay then U would also seem that such mayors no Jess than the President 
need managerial help The mayor manager idea is a response to this feh 
need m the large cities In this sense die mayor manager plan is in the 
mainstream of the administrative doctrine heralded by tlie Presidents 
Committee on \dmmistrauve Management in l'J37 and reaffirmed by 
the Hoover Commissions later studies of the national government The 
central idea of these studies and dozens of their couiuerparts in the states 
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has been to strengthen the position of the elected ciiief executive in his 
political and adininistratite leadership. 

The mayor manager plan is likely to dominate the course of large 
cuy administrative reorg-ani.Mtions for the next several years. The council 
manager plan is not likely to bieak into the large city league, because this 
plan does not represent an accommodation to either the political or the 
managerial re(|uirements of the large cities. The emergence of the mayor 
manager plan has breached the monopolistic claim of the council manager 
plan to the managerial virtues by presenting the new and strong competi- 
tion of an alternative manager plan. 

Not only is the mayor manager plan likely to hold its own and to ex- 
tend its scope to most of the largest cities, but it is also probable that it 
will become an attractive solution for many (perhaps most) of the one 
hundred and five cities with 100.000 population or more. In contrast with 
the council manager plan, the mayor manager plan is elastic in its formal 
arrangements, and it can thus respond more easily to local priorities, 
customs, and personalities. To the strong mayor cities, it offers an evolu- 
tional-)' transition, buttressing rather dian discarding the values wliich 
have been built up around the leadership of the elected chief executive. 
To these cities, the masor manager plan offers the same managerial gains 
as does the council manager plan, but at much less risk. The strategic 
and tactical advantages of such an offer in the political world can hariy 
be exaggerated. 

The mayor manager plan will, as it evolves toward its own institution- 
alization, be confronted with dilemmas which can now be only partially 
anticipated. The plan may ultimately acquire its own protective guild of 
practitioners and advocates, transforming it into an inelastic plan unre- 
sponsive to the changing needs of the cities. It may be drowned in a few 
dramatic “failures.” 

The mayor manager idea will probably encounter its severest test in 
the effort to give the manager sufficient power to provide him rvith ade- 
quate leverage to infuse the values of professional management into tire 
administration of a large city government. Philadelphia and New Orleans 
have made the clearest and strongest effort to insure this result. The Dev- 
ereu.x Josephs Commission, in die most complete formulation of the 
raayor manager plan (Four Steps to Better Government of New York City^ 
1953-54), proposed still greater suength for the manager ivhile making 
him also more clearly the mayor’s administrative agent. The range of 
variation in managerial potver is tvide among the cities using the mayor 
manager idea. The trend in official action and civic opinion — ^parucularly 
on the manager’s appointing power — ^is not conclusive, but it seems to 
run to^vard the grant of greater managerial leverage. 

The mayor manager plan will also encounter, perhaps early in its 
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de\clopmciu the pohiics adminisiralioij dilemma wludi iiicrcaiingly be- 
devils till council iinnagcr p'an m ojKraiion Can the general manager 
be at once both a j ioIcmioi i) adimnistraior and the mayors second in 
administrate comm ind I hit is can he lie (uidi the mavor) tlic clltcusc 
maker in I protaguiiist ol {xslies ( iu|>u$als schicli arc ccitam to be con 
troscrsial wiilioat 'ainficmg his prulcssional managerial status^ This 
dilemma plagues the council manager plan even more deeply (because 
council ni in igcr doetriiie emph tsi/es council monojxily over jKtlicy while 
practice underscores the uticssitv for {>olicy leadership by the manager) 
but this fad provides nierclv an advantage rather than a solution for the 
mavor man igcr advocates I he litnd in mayor manager cities is not yet 
clear but the general manager in a I irgc city seems at this stage no more 
likely to bceome a career manager in iliai citv than has the city manager 
in his 

Some obseners profess to see in the mayor manager plan merely a 
compromise step toward the council manager plan The reverse v*ould 
seem to be the more likclv development if any sucli transference is lo 
occur The essential ingrctlicm of the mavor manager plan is the 3pi>oint 
nient and removal of the manager by the mayor as Uic elected duel 
executive Tlie distinctive comrasiing fcaiutc of the rounnl manager 
plan — the selection of the chief adminisirator by the city council— was 
not only somediing of an lusiorical accident in die United States, it veas 
also a sinking anomaly in a country m which die most distinctive political 
institution IS the elected dvief executive as the keystone of political, gov 
emmental and managerial progress The mavor manager idea has the 
great and lasting value that ii brings die rcorgantiation of our aty gov 
ernments back into a familiar focus consistent with our efforts in the 
national and state governments In this rcsjxct it is an indigenous 
political idea 


JohnE Bebout 

37. Management foi Latgc Cities* 


In the Autumn, 1934 , number of Public Admimslralion Review Pro- 
fessor allace S Sayre announced that a nevy managerial idea is taking 
hold m the large aiies of the United States ‘ The idea as Mr SayTC 
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de\elopmert itc politics adinimstration dilemma sviuch increasingly be- 
devils liie council manager pUn in operation Can the general manager 
be at once both a j rofessional administrator and the mayors second in 
adnmistraiive command Tha is can he be (with the mavor) lljeeflectiic 
nuKei and prougoiiist of ]»lic> p upusals which are certain to be enn 
iioversial without sacrifiang his professional managerial status This 
dilemma plagues die council manager plan esen more deeply (because 
courcil manager doctrine emphasircs counol monopoly over policy whi'e 
practice underscores die neccssit> 'or policy leadership by the manager), 
but ihu faa provides merely an advantage rather than a soluuon for the 
mayor manjg,er advocates The trend in mayor manager aties is not y« 
clear hut the general manager in a large citv seems at this stage no more 
hlely to become a career manager in that aiy than has the city manager 


Some observers profess to see in the mayor manager plan merely a 
compromise step toward the counol manager plan The reverse would 
seem ^ the more likeK development if any sucli transference u to 
occur The essential ingredient of the mayor manager plan is the appoint 
ment and ^oval of the manager bv the mayor as the elected chief 
executive The distinatve contrasting feature of the council manager 
no. Vi administrator by the city counal-t‘-a» 

also! acadcni in the United States il ''‘M 

msiituunn a country in which the most duunctive polmcal 

emVnu? I i" 

^Tan?f 1, ? “""=*Senal progress Tlie mayor manager idea has the 
SSienu iTL: ' the reor^nimt.on of our city gov 

national and * *““l‘ar focus, consistent with our efforu m the 
political idea ^ ^ go'crnmenis. In this respect it is an indigenous 
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explains u, is the double-barreled proposition that the administration of 
arge cities “requires general managerial direction and that this require- 
ment can best be met by establishing under the mayor a general manager 
who Will, in greater or less degree, be the city government’s second°in 
administrative command." 

The article concentrates on the second part of the proposition, namely, 
the idea that the best way to achieve over all management in large cities 
IS through the strong mayor-adminisiiator plan rather than the council- 
manager plan. In the course of bis argument the author makes certain 
observations about the history, theory, and practice of council-manager 
government that are virtually an insitation if not a command to further 
e.xploration and rejoinder. 


I 

While Mr. Sayre’s article purports to deal simply with the problem of 
management in “large cities," whatever they are, many of the author’s 
reflections on the council-manager plan raise serious questions about the 
validity and permanence of the place it has already won in the American 
municipal scene. Consequently, the article amounts to an oblique attack 
on the foundations of a s)stem that has been generally hailed both here 
and abroad as one of the most important American contributions to the 
science and art of government. It is, therefore, necessary to review the 
Sayre thesis in a somewhat broader conte.xt than would be called for if it 
actually applied only to the few giant cities. 

In developing tlie case for the “new managerial idea” Mr. Sayre asserts 
that it is built “upon the strong-mayor tradition as the most widespread 
form of city government in the United States.” He puts great stress upon 
the office of the elected chief executive “as the center of political leader- 
ship and responsibility.” An underlying idea running through the article 
IS that the mayor-manager or mayor-administrator plan is more consistent 
With the history and tradition of the American political system than the 
council-manager plan with its reliance upon legislative supremacy. The 
plan, he asserts, “is in the mainstream of the administrative doctrine 
heralded by the President’s Committee on Administrative Management in 
1937, and reaffirmed by die Hoover Commission’s later studies of the 
national government. The central idea of these studies, and dozens of 
their counterparts in the states, has been to strengthen the position of the 
elected chief executive in his political and administrative leadership.” 

This is an interesting interpretation of American political and admin- 
istrative history as it relates to city government. It fits neatly the theory 
that government, like all Gaul, is or should be dh-ided into three parts, 
executive, legislative, and judicial. It also accords with the popular notion 
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tbit despite the fact that local and stale gosemment came first, the 
pattern himmered out in the Consmmional Convention of 1787 should 
be the inspiration and guide for all our governments Unforlunatel), it 
stnL.es the present writer as about as historical as Parson ^\eenl5 story 
of the cherry tree 

There are no statistics that support the notion that Uie strong major 
plan is or ever has been tlie most widespread form of city government 
m the United States On the contrary the tradition of American city 
government is one of government by commissions and committees To be 
sure there are more so<alled mayor-council cities than there are commis 
Sion or manager cities According to the 1935 Municipal Year Bool', 52 
per cent of all cities over aOOO have die mayor council plan, whereas 14 I 
per cent have the commission S03 |>cr cent have the council manager 
plan and 3 6 per cent operate with town meeting or representative town 
meeting* However a substantial majority of the mayor-council cities have 
what any textbook would rate as the weak mayor rather than die strong 
mayor plan Since one of the common cliaracteruiics of weak mayor gov 
enimenis is supervision of departments by council committees, whicli often 
means the cliairmen tliereof many so<a)Ied weak mayor governments are 
much closer m operation to die commission than to the strong mayor plan 
If we go back some years we discover that since 1917 the mayor-council 
plan has lost a good deal of ground percentagewise especially in larger 
cities Of cutes over 30000 the percentage vvith the mayor<ounal plan 
(weak and strong) dropped from 59 m 1917 to 43 in 19o2 During die same 
period the pcrceiuige of council manager places rose from 5 to 36* 
Cincinnati with counul inainger government is the only city over 
500 000 that does not have some variation of the mayor<ounciI plm It n 
certainly not wiUiout significance liov\ever dial the council mimger plan 
IS the most popular m the next lower population group — 250 000 to 
500 000— ‘ as w ell as m the 50 000 to 100 000 and 25 000 to 50 000 popu 
laiions groups Except for the small group of very large cities, it is in the 
distinctly smalUity class— 5000 to lOOOO— that the mayor council plan 
has a wide margin over all others Of these 1 181 cities 62 2 per cent have 
the mayor<ouncil plan 23 7 per cent the rounal manager plan 
To say the least, Uiese trends cast doubt on the thesis that the strong 


* * 'Junici/al iear Book l9fS (IntemaUonal City Managers Vssociauoii 
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1 per cent oE the cilia have the counal manager plan St 8 per cent the 
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trator bs rh P^an-the selection of the chief adminis- 

. ^ council— nas not only something of an historical acri 

c^^ent m die United States; it was also a striking anomaly in a coumn^ 
c 1 the most distinctive poluioil institution is the elected chief execu 
nve as die keystone of political, governmental, and mana^eria; pro^^ 
T le mayor manager idea,” he continues, “has the great and lasting value 
fa^ilL f reorganization of our city governments back into a 

menrs T in the national and state govern- 

ments. In this respect it is an indigenous political idea.” 

mav patriotic fervor in this peroration, perhaps one 

have^r™'"^ questions. How old does a political idea 

rwJnr , ■•indigenous'? If the council-manager idea of the 

ledi centur)' ivas an historical accident, icas not die elected Presi- 
ency of the late eighteendi century equally an historical accident— 
specially since the makers of the Constitution did their best to protect 
e Presidency finni the evils presumed to be inherent in popular election 
tie chief magistrate? Or, having once made that accidental but unques- 
lonably happy discovery, must we stigmadze all future and variant 
avenues toward "political, governmental, and managerial progress” at 
whatever level of government as nongenuine? ° 

These questions begin to have more force when one reflects on the 
ai ure of most states to develop the office of governor in die image of that 
o Praident. The recent report of die Commission on Intergovernmental 
e ations points out diat “today, few States have an adequate e.xecutive 
ranch headed by a governor who can be held generally accountable for 
e.\ecuting and administering the laws of the State. In odier ivords, very 
ew states have anything analogous to the strong mayor plan that Mr. 
ayie finds so natural to die American scene. As already suggested, an 
examination of the cliarters of mayor-council cities ivould also show diat 
^ ere is only a relatively small number of dues that have as yet been 
prepared to enU'ust their elected chief executive ivith die powers necessary 
to justify holding him “generally accountable for executing and adminis- 
tenng the affairs of the city. The truth is that die strong mayor plan is 
argely a myth, or at best an objective. 

Of course, it is true that state Little Hoover and economy and efficiency' 
commissions going back almost half a century' have been urging the 

„ “ ^ fteport to the President for Transmittal to the Congress (Goieniraeni Printin!» 

Office, 1955), p. 42. ^ 
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strengthening of U.c office of governor Some progras has been 
tl s di cction In like manner there has been a tenJcncy tn soi ) 
ouncil cities that hate not gone over to the council manager p an 
bit b\ bit nets strength to the office of mavor This is all to the g 
he sines and cities concenieil but one tsoiidtrs vshy the genera y 
lbs ntial and spectacular prigrcss resulting from the atlopuon o 
council manager plan in approx mately I 300 communities s lou no 
regarded as at least an equally characteristic kmcricaii achievement. 

Mr Sayre is caietul to avoid referring specifically to die Vmcncan ^ 
trine of the separation of jsovicrs as ^ justification for the strong mayor 
p'an Yet what he is saying in effect is that the separation of 
between independently clecied legislative and executive brandies, w »■ 
is one of ilie prime charaiaeiistics of the United States government an 
a theoretical characteristic of all our state governments should be cm 
braced at the municipal level This justification naiurally enough has no 
escaped the attention of persons advocating adopuon of strong mayor 
administrator charters 


For example Uie final report of the Newark Charier Como»»'o” 
dated September 3 I9a3 lists a c/car separation of powers between i * 
council as the legislative body and the mayor as the head of the city 
adnumstration as the first of six basic piinupics deemed essential to 
efficient and responsive local government The second principle is 
the mayor be the duel policy maker and the third calls for unmed 
administration of all local services under the mayor The council is. 
however supposed to serve as an independent critic of the exercise 0‘ 
the mayor s executive power and checks and balances between the mayor 
and council are stressed The commission s own words reveal the dilemma 


that IS inherent in the separation of powers system In Uie policy area for 
example the commission declares that the counul will legislate on mat 
ters of public policy but the mayor who will be directly accountable 
to the people will be the chiel policy maker Altliougli the record 
of the first year of Newark aty government under its new strong mayor 
administrator charter is generally a good one the check and balance 
system has already produced some unfortunate conflicts between tire mayor 


and council and the council has sucxxeded in preventing the mayor from 
appointing certain well qualified persons of his choice to important posts 
But the deadlocks the buck passing and the ev asions of responsibility 
that are common occurrences in governments organized on the basis of 
die separation of powers are too well known to need recounting here Nor 
is this the occas on to argue the ultimate merits of the separation of powers 
principle for the higher levels of \mencan government It may be appro- 
priate to observe however that the arcumstances tliat led to incorporation 
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of the separation of powers into the United States Constitution were of 
sudi a special character that they do not necessarily indicate it as a prin- 
ciple of universal or even of ivide application. It probably was and still is 
t le most practical solution of the complex problem of organizing govern- 
ment at the federal level. It may be the best solution for mos^ states 
espite the fact that feiv of them have folloived the national model closely 
enough to give it a good try. 

A basic reason for resort to the separation of poivers is to compensate 
rough the elected chief executive for deficiencies in representativeness 
and leadership in the legislature. Such deficiencies are perhaps unavoid- 
able both in the Congress and in many state legislatures. The bicameral 
system is an almost insuperable obstacle to responsible government based 
upon legislative supremacy. Fortunately all but eight .American cities have 
found that they can get along very well with a one-house municipal legis- 
ature and the overwhelming majority of them have discovered that it is 
not necessary to have a large and univieldly body in order to achieve 
representativeness. The improvement in the quality and effectiveness in 
city councils has assuredly been a major element in die general improve- 
ment in the quality of city government which has occurred since James 
Bryce pronounced the government of cities to be the American people’s 
one conspicuous failure.” IVhile much of the improvement of city coun- 
cils has been associated with the spread of the council-manager plan, it 
has also occurred in many mayor-council cities. 

It seems hard to believe that if Mr. Sayre had taken full account of 
this phase of municipal history, he would have embraced the conclusion 
that the most promising if not the only road to municipal progress lies in 
maximizing the office of the elected mayor both as chief executive and as 
chief policy maker. 


II 

Let us noiv turn specifically to the problems involved in strengthening 
the governments of our largest cities. First, it is clear that the choice of 
means for improving management must depend heavily upon the kind of 
city council it is deemed desirable and possible to have. No one, for 
example, ivould suggest trying to make an appointed manager responsible 
to the present bicameral Neiv York City Council. If the council-manager 
plan were ever to be considered seriously for the city of New York, it 
would have to be on the assumption that the present City Council would 
be replaced by a reasonably ivieldy and representative one-house body. It 
would also be hopeless to try to base a council-manager operation on the 
present 50-member, completely ^vard-elected, Chicago City Council. It is 
almost equally impossible to imagine a sound council-manager govern- 
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ncni \ iih 11" Samemba counul composed of 25 i^ard rcprcscniama 
.no 10 a Jernoi elected at iii-T! popoied h) the recent rci>ori ol tne 
Cb ago Ho Jie Rule Commnsjo 1 * 

Li ge ati« arc complex cniitics II there is any represenuute pattern 
or atraula t‘ at will work bee m all eases it has not yet been discotcrcd 
or e rcralh agree 1 upon The tailoring ol a aiy council to Uic 
poll ita’ real tie in such a rin is therefore one of the most dimcu 
pro ems in reprcscmatise gosemment and one vlndi calls for a cerum 
amount of boldness and willingness to experiment It is well worth the 
effort howeser because a sound cits council is the surest first step toward 
good management as it is lot ard i ise polics making 

Mr Sayre seems to suggest that there is something inherent m the 
nature of large ones that requires the leadership of an elected mayor who 
holds the prinapal prcrogatitcs of a duel exccutitc— cxiensitc powers 
to appoint, to remote and to direct die heads of adminisiratite agenaes. 

Of course policy leadership is necessary in large aiies. It is also neccs 
sary or at least highly desirable in medium sired and small oties Fortu 
nately out of the richness of \mcrican rauniupal cxpcncnce, we hate 
learned that there is more than one way of protiding for lU There arc 
for example some pretty big council manager ciiies dial hate not sunered 
lor lack of policy leaderslup In Cmannati a number of tigorous per 
sonaluies beginning with Murray Seasongood elected by their council 
colleagues to serve as mayor hate been more ellectitc policy leaders than 
many a separately elected mayor enyoymg substantial prerogatives of ihe 
traditional chief cxecutit e Since the fall of Pendergasl ilie same thing has 
been true of Kansas City where the mayor is elected separately from his 
colleagues on the counal and lias proted to be a political leader m the 
best sense of the word. 

Before comparing the lelauve leadetship potentialmcs in the strong 
mayorandcaunalmanagerplansmoredo:>ely weshould perhaps pause 
to consider just what we mean by leadership in aty gotemment Much 
tliat passes for leadenhip m politics is strangely remmucent of the sound 
and fury that accompanies a batde between lt»o bulls It is a matter of 
great importance to the contestanu and may be to their more ardent 
partisans but it has very little to do with the public interest 

Admittedly this personahred counterfeit ol public-oriented leaderslup 
may appear in connection with any form of govemmenL But surely no 
sophisucated student of politics or adnunuiration now doubts tliat form 
has something to do wiili selecting die people who choose or qualify to 
play the game and even more to do with the rules by which die game 

• yfodtm.ung a City C<rrrr n«,l (Lt lerstlj of Ch cago Press Itbt) p- 
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IS played. This unstated assumption, indeed, underlies Mr. Sayre’s tvhole 
thesis. 

Our common objective must be to find the formal or structural frame- 
u-ork that tvill be most conducive to municipal progress. This means that 
ue should seek a structure that v.-ill be as favorable as possible to tlie rise 
of elected leaders tvho are more concerned tvith municipal objectives than 
witlr their own future, more anxious to adiieve substantive results titan 
to wield potver. 

E.xperience indicates that, on die whole, die council-manager plan has 
certain positive advantages over the mayor-council plan as a vehicle for 
sucli constructive leadership. The basic reason for this is that the design 
of council-manager government is essentially functional. It is die simplest 
available structural arrangement for obtaining representative decisions on 
policy and competent execution of those decisions. 

The structure of the strong-mayor, separadon-of-poivers plan, however, 
reflects the preoccupation of its designers with power and the struggle for 
power. In the endeavor to control the lust for poicer, it actually diverts 
attention from the public objectives to the private or personal perquisites 
and incidents of politics and limits participation by those who are unwill- 
ing or unable to compete on these terms. Even in the absence of strong 
personal or partisan rivalry, die normal interaction of the parts of the 
system tends to generate unnecessai7 friction and conflict. These tenden- 
cies adversely affect both short- and long-term policy' planning and con- 
tinuous, skilled administration. 

The mayor in council-manager cities is usually chosen by his colleagues 
on die council because they deem him their most effective spokesman. If 
he is separately elected, he is likely to have been nominated to lead the 
ivinning slate of council candidates. In either case, there is no built-in 
invitation to bickering between the mayor and the majority of council. 
Moreover, the fact that the mayor has no personal appointments of con- 
sequence to make and no orders to issue to administrative personnel elimi- 
nates patronage as a potential source of discord betiveen him and his 
associates. And since the mayor is the leader only as long as he speaks for 
the majority, he can be replaced or by-passed by a neiv mayor or de facto 
leader if he gets hopelessly out of line. All of this helps to account for the 
fact that issues of policy', including the basic issue of maintaining or of 
raising the quality of administration, tend to loom larger in comparison 
with mere questions of personality in elections in council-manager cities 
than they do in others. 

Another advantage of council-manager government is that it does not 
put all its leadership eggs in one basket. Neither the city' charter nor 
the fact of popular election can be counted on to endow a legally strong 
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uav-ir 1 the skill and wisdon to be the kind of leader m policy and 
traiion that a citv should hate But if a strong ma)or fails to 
pro 1 le proper leadership their is generally no one isho can fill the 
ch viembers of the connril are in no (losition legall) or politicall) 
to ompensate for his deicicncies Thev are on the other side of a nail 
inl their natural bent is to throw bricks at the masor and make political 
pual out of his ueakncssc' not to bolster him -kn ambitious council 
man or a leader in a n\al faction or party ma> be grooming to succeed 
the ma^or but until he has tlie oflire his efforts are likely to be disruptne 
rather than constructiie in terms ol their elfect on both policy and ad 
ministration This tendency of the separation of powers system has been 
demonstrated repeatedly at all Ictels of gosemment 

In a counal manager city however the mayor is simply the first among 
equals He is presumed to be the chief policy spokesman of ilie majority 
in council but leadership can be and often is shared by several council 
members m a manner that would be difRcuU or impossible m a mayor 
council cilyf Dehcienaes on the jjari of the mayor can thus be made up 
by literally putting leadership in commission 

In addition the council manager phn has the manager a leadership 
asset of no mean importance There are no people more firm in ihcir 
determination to keep managers out of politics m the ordinary sense of 
the word Uian the managers themselves On the other hand the manager 
IS recognued not only as the councils agent for evecuiing policy but also 
as tlie council $ servant in developing plans and proposals for its co^sldera 
tion While responsibility for public advocacy of proposed policies is 
vested in the counal and in theniayoras itscluef spokesman the manager 
IS responsible for maintaining a continuous flow of public information of 
the kind that provides a basis for public understanding and evaluation of 
policy proposvls Tlius the code of ethics adopted by the International 
City Managers Association describes the manager as a community leader 
w ho submits policy proposals to the council and provides the counal 
a basis for making deasions on community goals Speaking of the same 
function of the manager Leonardo Howell city manager of Des Moines 
Iowa and former president of the International City Managers /Vssoaa 
non listed as one of the obligations of the manager a duty to assume 
his role as a responsible civic leader — not a political leader — and act 
accordingly Elaborating on this point Mr Howell declared that a 
manager must be more than a technical administrator he must find out 
the needs and desires of the people of his community and recommend to 
council solutions to those problems including the ways and the means to 
accomp ish them_he should be able to carry to the people of Ins aty by 
word of mouth an accurate and competent account of what his city is 
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doing never as a political proposition, but as one primarily interested in 
and tesponsible for the civic tvelfare of his community.”' 

Anyone tvho has taken the trouble to follow the voluminous profes- 
sional literature that flows from experience i«th council-manager govern- 
ment knows that an increasing amount of attention is being devoted to 
this aspect of the manager’s function as it relates to his dealings with the 
council, with municipal employees, and with the general public.® 

It is now clear, if there was e\er any doubt about it, that when a city 
hires a manager it should expect to hire not only a good generalist in 
municipal administration but also a sensitive civic and public relations 
consultant to the city council. Thus the manager is to the city government 
something like what an efficient executive secretary is to a large volun- 
tary civic, welfare, or other community agency. 

It ivas suggested earlier that leadership in council-manager government 
could be and often is shared by the mayor and other members of the city 
council. Actually, it is also shared between them and the manager. The 
mayor and council raemhers handle the conventionally political aspects 
of the task and the manager plays a role in the area of public information, 
the visible dimensions of which will depend to a considerable extent on 
how much of the limelight the mayor and council want to reserve for 
themselves. 

It is sometimes true, as managers themselves have complained, that 
mayors and councilmen are too ready to let the manager carrj' the ball. 
^Vhether or not this is a special weakness of the council-manager plan as 
some have suggested is open to question, for many a “strong mayor” has 
failed equally to give effective attention to the constructive aspects of 
political leadership. In any event, in a council-manager government 
inadequate leadership on the part of the people’s elected representatives 
can at least to some degree be compensated for by an articulate and effec- 
tive manager speaking with the knowledge and consent of the council 
ivhich may fire him any time it feels he is not representing it properly. 

It is safe to say that many a city has been saved from civic or governmental 
stagnation because of the professional civic leadership that the manager 
lias been able to bring to bear in the making and explanation of public 
policy. 


’’ What Are the Elements of Continued Successful Operation for the Council- 
Manager Plan of Municipal Government! published by the Colorado Municipal League 
a contribution to the thinking and action of the citizens, elected officials, and ad- 
J^inistrators for the council-manager cities of Colorado, 1951. 

® See especially numerous articles in Public Management — for example, “Relations 
of the Manager with the Public," a report prepared for discussion at the 40th Annual 
Conference of the International City Managers’ Association held at St. Petersburg. 
Florida, December 5-8, 1954, in 37 Public Management 77-83. 
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This brings us to consideration of the politics idministranon dilemma 
which according to Mr increasingly bedevils the councilman 

ager plan in operation and also is a problem for the mayor administrator 
plan Mr Sayre is able to comloit himself with the thought that the 
mayor administrator plan may have the advantage in tlie ultimate resolu 
tion of this dilemmi by imagining that txmncil manager doctrine em 
phasizes council monopolv over policy while practice underscores the 
necessity for policy leadership by the manager The council manager 
plan is today a going operation of some 40-odd years standing Many 
theories appropriate and inappropriate liavc been propounded in con 
nection with it The phn continues to gam ground however, on the basis 
of practice and the practice is essentially that described in tlie preceding 
paragraphs This practice more naturally and efficiently Uian that of any 
other plan reflects that unity of the governmental process, which tlie 
Temporary Slate Commission to Study the Organizational Structure of 
the Gotcrument of the City of New York accepted as fundamental to a 
sound system of government* In developing lU concept of this essential 
unity the commission asserted that politics and administration are not 
airuglu departments separated from eacli other by clearly identifiable 
walls Thev are merely phases in the continuous process of govemtnenb 
which in Itself is a phase in the processor social organization Splendidl 
Iso better justificacion for the council manager plan in practice has ever 
been written The commission was able to fall into the trap of using this 
as an argument for preferring the strong mayor plan to the counal 
manager plan because it saw the counol manager plan through the haze 
of the curious notion about council manager doctrine or theory that Mr 
Sayre later exiwundcd m hts article 


III 

The foregoing observations on the practice as distinct from more or 
less gratuitous theories of council manager and raayor<ouncil govern 
ments do not of course tell us what form of government most of the 
country s dozen or so giant cities will or should have in the future Tlie 
purpose of this article has been primarily to try to keep the record straight 
and see to it iliat the claims of America s disUuciive contribution to mu 
nicipal government government based upon tlie marriage of legislative 
supremacy with prolcssional competence, shall not be sold down the river 
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The present witer is inclined to believe that most of these largest cities 
will continue to operate with some variation of the mayor-council foi-m. 

n some cases the great unlikelihood of reorganizing the city council so 
that It would provide a safe basis for administration by a manager solely 
responsible to it is reason enough for tliis prediction, though it may be 
hoped that political ingenuity will not cease to work with the problem of 
giving our largest cities, as well as our states, more effective and more 
representative legislatures. In other cases, tradition and entrenched 
political interests would make a break to the council-manager plan prettv 
difficult to achieve. o r r / 

„. points out that in some large cities the office of mayor is very 

^ important as a prize in the pai'ty battle, its possession one of the signif- 
icant keys to state and even national party power.” He adds that “it would 
seem unlikely that any large city would abandon such a governmental 
and political asset.” Maybe so, but it should not be imagined that mayors 
and council members in council-manager cities, whether elected on party 
or on nonpartisan ballots, have no influence in behalf of their cities in 
Washington or the state capitol. The recent past president of the Amer- 
ican Municipal Association, for example, was Mayor William E. Kemp 
of Kansas City who, though elected mayor on a nonpartisan ballot, has 
been a highly effective leader in the dominant national party in his city 
and state. 

Assuredly there will continue to be mayor-council cities. Let us hope 
that more and more of them will give their mayors the prerogatives 
necessary to be effective chief executives and policy leaders. This writer 
shares with Mr. Sayre the hope that those cities will learn how to make 
the maximum use of professional managerial talent. Mr. Sayre believes he 
sees a trend to^vard appointment by the mayor of a single general adminis- 
trator to be his second in command with respect to the entire city admin- 
istration. Actually, the number of cases that it is yet possible to analyze is 
so inconclusive on this point that it is far from certain that the single top 
administrator is necessarily better for every large city than some variation 
on the Philadelphia plan of providing the mayor ivith several high-level 
administrative aides.i® The problem of providing the mayor ^vith an 
adequate professional staff is not altogether different from that of staffing 
the office of governor or of President, or even that of manager. What is 
needed is continuing experimentation and objective analysis of experience 
with various methods of staffing the chief executives in our larger govern- 
ments. Mr. Sayre disclaims any wish to develop a neiv cult interested in 


Charlton F. Chute, Modern Ideas on Administrative Assistants for the Mayor 
I-arge American CitieSj (privately published. May 17, 1954). 
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promoting the ria^orinamger or ma^oraciministralor plan Premature 
dentihcaiion of a trend m t! it direction might concei\abI> tend to dis 
o>.rage further progress mak ng it appear that the is ay had already 
e"n found 

There are of counc mam matters in connection svith the gotemment 

01 our cities that cr^ out lor further lesearch is Mr Sayre himself has 
s ggested Some of these hate to do primarily mlh the best ways to 
o ganize professional assistance for elected political and citizen officials 
Some of them ha\e to do ssiih ihe relation between form and structure 
on the one hand and political organization and leadership on tlie other 
Some of them line to do with the ways and means by whidi citizens may 
best organize and conduct iherasehes through voluntary political and 
cuic organizations to get and mainiam good government Some of them 
have to do with the iclations between local and state and national politics 
There is special need for increased attention to rcseardi on many prob- 
lems of pohucal and civic leadership organization and action In the 
long run no government will remain permanenily far above Uie level of 
the capacity of a fairly good aoss section of the ciiuens to work together 
through political and civic agencies for sound common objectives 


Steve Matthews 

38 T)pes of Manageual Leadetshp* 


Political disagreement and conflict at the local level have been generally 
replaced by a discussion of the issues People are more and more con 
cerned about needed public improvements better sdiools better garbage 
service better utility service bigger and better airports planning for the 
future an ample water supply and many other policy issues However 
an intelligent discussion of ihe issues is possible only when civic leaders 
and citizens m general are informed 

Just V hat IS the city manager s role in leadCTship> Before analyzing this 
subject It should be remembered that the art of management applies to 
city managers and airport adnrunistrators alike with only slight changes 
from i me to time and from one situation to another The three basic 
positions whidi a manager can take m leadership involve many factors 
relative to his success or failure 

NECK MANAGER. The first type of manager is die neck leader or neck 
of publ ^'**'* ' 'fanoge n<nt March 19»7 pp 50-53 Repnnied with perm ssion 
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manager. He is the man tvlio leads with his neck most of the time. There 
are many actions tdiich mark him as suclr. For example, he makes a rec- 
ommendation on aJI agenda items. In order to eliminate all doubt, he 
ikes to write on the agenda; “Recommended by the City Managei-.” He 
recommends policy to the council in public meetings without prior dis- 
cussion with the council. He presents engineering facts and figures to 
prove eveiy'thing that he places on the agenda. There is little alternative 
except to accept that which is placed on the agenda by the city manager. 
Many times, hotvever, he is statistically right and politically wrong. 

The neck leader settles all contioversijl problems with citizen groups 
prior to the council meetings. The neck manager also makes all adminis- 
trative and committee appointments authorized by the charter without 
consulting the council in advance. After all, the charter gives him author- 
ity for appointments. As you can see, the neck leader sometimes heads 
for trouble. 

Council members never like to pick iip their evening paper and learn 
for the first time about the manager firing die police chief. But in follow- 
ing such procedure, the neck manager feels that councilmen need a good 
jolt now and then, and he seems to enjoy the technique of surprise. The 
neck leader can ahvays point to the charter provision that the manager 
can hire and fire department heads. 

The neck leader generally speaks to the press for the entire city govern- 
ment, including the council and the mayor. He always knoivs ivhat the 
mayor and council will do and say. When he gets the council out on a 
limb, there is ahvays someone standing by to conveniently saw it off. 

fanny AAANAGER. The second type of manager is die fanny leader. The 
fanny manager’s attitude is, “Let the mayor and council do all the think- 
ing and all the ivork. If they ivant something, they can mention it to me 
and I will get the job done.” The fanny manager generally takes action on 
major projects and matters only at the insistence of the council. 

This manager operates the city by ear. He does little advance planning 
and seldom anticipates problems. Unfortunately, a lot of cities are run 
by ear. 

The fanny manager does only diose tilings that people call him about. 
The telephone is thus a pretty good indicator of the type of manager he 
IS, and rvhether he is a fanny manager. At the same time, the quality of 
services in a city can generally be judged by the presence or absence of 
die telephone call. 

SHOULDER MANAGER. There is another type of leader; the manager ivho 
leads rvith his shoulder. He leads through die council. He develops the 
management team through the department heads and the council, and he 
leads through direction. He pushes occasionally, but seldom pulls, realiz- 



Types of Managerial Leadership / 305 


the best for this type of discussion because they afford the manager the 
opportunity to study the council’s weaknesses and strong points. He helps 
tiiem bridge over their weak points. ^ 

It IS the shoulder manager’s job to develop key civic leaders as future 
counalmen. He stimulates their interest and keeps them informed. Good 
raining ^-ounds for future councilmen are the city planning commission 
ci\i seivice board, and the park and reo'eation commission. 

tiong leadership involves salesmanship. Equally important is the 

t ity to set goals, that is to determine the final objectives 'which underlie 
any successful program. The shoulder manager will lift the council’s 
sights. The size of the city is not important. Actually, the smaller city may 
require more vitality of leadership. In a larger city the manager leads 
t Hough others because he has more personnel and a better trained staff, 
n many respects it is thus easier to manage. 

^ In educating his city council to good management practices and poli- 
cies, the city manager has a big job. New councilmen are generally inex- 
perienced. The manager is placed in the position of leader and educator, 
omehow, he must relay his years of experience to his council in a matter 
of a few weeks or months. 


he early experience of the public works director in a large city illus- 
trates this point. Soon after he went to work as chief of an engineering 
lor the Texas State Highway Department back in the early 
30 s, he was promoted to construction inspector for a 50-mile concrete 
lighway project. Though he ivas well qualified, he had never had any 
previous experience as an inspector. The district engineer of the state 
highway department called in the general contractor for the project and 
mtioduced the new inspector with these words: “This is Mr. Oldham. 
Ho s going to be the state inspector on this highway job. He hasn’t had 
any e.xperience on this type of work. But, you’d better do a bang-up job 
of training him because in two weeks he will be telling you what to do!” 

This situation is equally true of a city council. When a manager starts 
out ivith a neiv council, he had better do a pretty good job of helping 
them and letting them know what their job is. After three or four weeks 
tn the job of policy-making, the new councilmen will have felt the pulse 
of the public, and will have all kinds of ideas. The matter of selling your 
bosses on consistent policies is vitally important. 

City managers spend the bulk of their time educating the public, the 
city council, the city staff and employees, and influential groups in the 
city. A shoulder manager tries to win acceptance for the council’s program 
and goals. 


A shoulder manager knows that he has to have close associations tvith 
his council. Perhaps the best means of developing such an association is 
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through Uie techniques of off sessions and special luncheons |||^ 

most difficult problems to be faced in this situation honescr is that u 
nessspapers need to be sold on the necessity of sucli sessions To acccj 
arrangement t le manngtr sviil need to gam the support of the ^ 

keeping them informed as to where sucli sessions are held and in a i 
1 00 1 what matters are being discussed Caution must be used to 
that no formal action is taken at suclt meeting and definitely that no hna 
decisions are made Rather such meeting should be used for mformatis 
purposes where all sicws may be aired witliout worry of repercussion 
Such informal meetings witli their benefits of understanding an mutua 
confidence can be ties eloped as a pimapal source of coimal harraony 

The council must plan and know sshcre It 1$ going Oil sessions arc e 

only svay of accomplishing tins purjxsse 

A shoulder manager discusses major problems m adsance snn i** 
counal employees and the citucns He tries to anticipate things be ore 
they occur For example you can usually anticipate wlicther or not 'c 
public will accept an ordinance before it is passed \ou can gam a lot o 
good experience from otlier cities An off street parking ordinance is always 
difficult to pass the churclies come m and say you are stopping all 
growth They may have you down to i point where you are an infide 
before it is over Whenever you get into the rights of indivuluals an 
private interesu you must anticipate a variety of stock questions Bnet 
the counul on the ansvvers before the private interests come in wiUi their 
side If by anticipating die questions you have reasonable answers ready 
the battle is half won 

Most problems can be anticipated You know when a bond issue will be 
needed for expansion of facilities Does everyone else? \ou know when a 
board or particular group m the community is going to ask. about certain 
major problems Do you have the answers ready? 

There are a number of other problems you have to anticipate. For 
instance on streets vsith a high traffic count a congestion problem may 
develop from cars piling up for a left turn This is obviously a traffic 
engineering problem but it may be larger m scope if you are forced to 
remove curb parking in front of business houses to gam additional traffic 
lanes In one sucli situauon after talking wiUi the city counal about it tlie 
manager decided not to make the diange immediately Sometimes y ou can 
be loo efficient and anticipate a problem too soonl As a result you may 
get ahead of the people So m this case it was decided to let the traffic 
stack up tv\o or three blocks Pretty soon citizens started calling to tell 
the city to put m left turn lanes \ou have to let the situation get bad 
sometimes before people will realize tliat something must be done Then 
the soluuon is easier to sell 
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These examples may sound elementary, but they do stress the im- 
portance of timing. Timing has a lot to do with public acceptance, and 
tavorable public opinion is what keeps a city council in office. This same 
proposition of timing can be applied to airport management. In nego- 
tiating ivith airlines for increased revenues on municipal facilities, talk 
to them at a time of the year when traffic is good and income is high. 

^Ve do not remove curb parking on streets during slow business months; 
neither do ive establish one-way street patterns at that time of year. 

1 lerchants will say that it is ruining their business. We can do it better 
c uiing the Christmas season when everyone is downtown and business is 

good. You can take such action strictly in the interest of the Christmas 
rush. 

developing policy. The underlying principle of all decision making 
s lould be consistency of policy. But, change the policy if you cannot folloiv 
L e one which you already have. This is extremely important. Don’t keep 
it forever just because someone else had it. 

Policy must be flexible. It must fit die case at hand as well as the case 
down the road. Good policy can be judged on this basis. Sometimes a 
group will come and make a request in regard to a specific problem. The 
decision rendered should be based on the idea of tvhat ivill be done when 
similar requests are made by other groups in the future. Future needs 
niust be anticipated so that polic)' may remain consistent. The answer 

given to one group must be consistent rvith the one given to the next 
group. 

Survey other cities as to policy. Then, frame policy to fit die specific 
needs of your city. That is the ^vay the best policy is created — by studying 
other policies and tailoring them to your situation. 

Stay in the background. Push and lead through the council and the 
staff. The council is elected for its leadership. Get things done through 
others, but avoid differences. It is practically a.xiomatic that in most 
council-manager differences, the manager generally comes out second and 
goes out first. ^Vhen you are right, few people remember. IVhen you are 
ivrong, no one forgets. Keep the citizenry with you. 

Develop and share your ideas with die council. Give them credit for a 
good idea. Pass the glory on to the team; there is enough glory for every- 
one. Generally, the more you try to pass on glory to others, the more 
comes to you. And in the end, credit is shared by the entire group. 

A person’s success and tenure always depend on how ivell he can de- 
velop cooperation and unity. In municipal affairs, people will not tolerate 
leadership that cannot get along widi itself and develop “community 
thinking.” "What do people look for in their community leaders? They 
respect most those persons ivith definite opinions but ivho can reason and 
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compromise in the spirit of progress Citizens alviajs recogni/c results 
They notice lack of cooperation and conflict Tliej res{)cct cooperation 
and unity They expect progress ind finaU) the) cxixrcl a spirit of 
optimism and cooperation among their (ciders 

Robert Moses 

39 Aie C/ii£s Dcad^* 


I picked up a Nesv York City paper one morning recently and ivas 
appalled by the space and emphasu gisen to in obscure assistant professor 
with no record of administration who enjoying a foundation grant and 
speaking for a regional cimc organization prophesied imminent chaos and 
the early disintegration of our metropolis He maintained Uiat there arc 
1467 municipal agencies fiercely independent viuously uncoordinate, 
anti shamelessly spending taxpayers money m frantic insanity 

These counsels of despair come just as the Congress plans a Depart 
ment of Urban Affairs of Cabinet rank If the new Scaetary begins by 
believing that Araencan cittes are doomed m spite of the increasingly 
rapid shift from rural to urban centers he will accomplish IitUe If 
emphasis is on anything but local muiatise the effect will be zero and we 
shall base merely elevated a bureau to an expeiwise department and put 
another bureaucrat in orbit Anyway if we are to have a new Secretary let 
us see that he belieses in aties 

There arc plenty of things that are wrong with our cities These things 
^ slurred o\er or forgotten There are many failures which 
should be appraised But why exaggerate? Why imply that the faults are 
beyond redemption’ \Vhy minimize evidence of progress’ IMiy ignore the 
remarkable people and achievements whidi make our big cities the power 
ful magnets tliey are? ^ 


One ol the most-quoted Jeremialis who msetgh eniiist the condition 
ot our cues Uwt. Mumto.d oj The cfy ,n Hutcry He ts 

•I'' “«dem.c world I object to these Jeremmh. pn 
^ attempt to poison a rtsing generation of ordinanly 
^tumsttc joung Amenmju There ts .noUte, good reason tor deprecaung 
mLofr nnderattne the sery foundat.ons and 

•'>= ■"C.dental stales ot tnd. 
releeate fi 11 adnuniitrauon increasingly unattracme and 

relegate 11 fina lly to the lowest pol.ttm and dte poorest talent. 


• From ihe Ailanlic MonlAIy 
uoa of publisher and author 


January 1962 


PP 5a-58 Reprinted wiih permu- 
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Suppose we were to ask some of our best and most ambitious mayors 
att ing va lantly for limited, immediate objectives, whether concentra- 
tions of population are beyond improvement, whetlier the raison d’etre 
ot the metropolis is gone, and whether their plans for redevelopment are 
essentia ly futile. I mean men like Lee of New Haven, Dihvorth of 
11 a elphia, Miriani of Detroit, and former Mayor hforrison of New 
r cans. Are the citizens ivho believe in such men now to be told that 
tiieir trust has been betrayed? 

There is, indeed, much wrong with cities— big and little— but the 
ansiver is not to abandon or completely rebuild them on abstract prin- 
ciples. Only on paper can you disperse concentrations of population and 
cieate small urban stai's with planned satellites around them. In the course 
of many years devoted to reclamation of water front, manufacturing of 
topsoil to cover thousands of acres of new parks, buying and preserving 
^ge areas of natural woodlands and shores in advance of the realtor 
and subdivider, planting thousands of trees along parkways and express- 
ways, building hundreds of playgrounds, planning cultural centers in 
place of decaying tenements, tightening zoning and building laws, restrict- 
ing billboards, opposing entrenched power companies and other utility 
corporations to keep the basic natural public resources inalienable, and 
stopping ^vater pollution, I never caught a glimpse of the breast beaters 
who are now touted as pundits in this field. I saw none of them in our 
long battle to establish eleven thousand acres of Jamaica Bay with New 
York City as a permanent, protected unspoiled natural game refuge. Is 
Jamaica Bay a symbol of urban rot, or is it just too small and obscure to 
attract the attention of the critics? 


Recently, a number of planners and civic leaders in New York wrote a 
letter to the press advocating the conversion to a park of the ivhole of 
Welfare Island, a ^vedge in the East River presently occupied by hospitals. 
I tried this twenty-five years ago, before netv hospitals and a bridge on the 
wrong side of the river were built, but the hospital commissioner poured 
abuse on me and tvas supported by the then mayor. It is too late now, 
because of the huge investment in modern institutions and vehicular 
access. Mean^vhile, we have built adequate parks on Randall’s and lYard’s 
Island a little ivay up the East River and a pedestrial bridge to lYard’s, 
whicli the paper planners never mention. 

In his Baccalaureate Address for 1961, President A. Whitney Gristvold 
of Yale said, among other things: 

“I shall not attempt to recite here all the worst things that are said 
about us or to refute them by pointing out that just as bad (or tvorse) 
things go on in the countries tvhich say them. Neither shall I attempt to 
itemize the shortcomings ivhich we ourselves acknowledge. It is enough to 
remind ourselves of the nature of the great, national, hundred per cent 
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Amet can jeremiad It goes like this We are soft We are spoiled e are 
lazy flabbv undisciplined m poor physical condition poorly educa e 
b o-i lie 1 c ith gadgets bedazzled by sex uninterested in anything but our 
own comtort unprepared for the responsibilities fate has placed upon us 
unrea !y for our destiny In a word we are decadent Do 1 exaggerate the 
ise Listen to an American aoice in the cliorus of American self-criticism 
I quote , 

The arena the call tenement the mass contests and exhibitions ine 
football matches the international beauty contests the strip tease ma e 
ubiquitous by advertisement the constant titillation of the senses by sex 
liquor and violence — all in true Roman style 

These are symptoms o£ the end Magnifications of demoralized 
power minifications of life When these signs multiply Necropolis is near 
though not a stone has yet crumbled For the barbarian has already 
captured the city from within Come hangraanl Come vulture! 

This IS not an editorial from Ptavda or one of the lighter touches 
from a tirade by Castro President Griswold continued It is a view of 
present-day American life by Lewis Muroford in his most recent book 
T) e City in History It is a view that is shared or at any rate expressed by 
many Americans from pulpits classrooms cdiional offices and high places 
in government 

Are things really that bad? If ihey ate heaven help us— and heaven 
will not help us until we help ourselves If things are not that bad why do 
Mr Mumford and so many of his fellow citizens say they are? Perhaps 
they haven t got the facts straight Maybe the whole of Western 
civilization is decadent and since we are the leaders of it we are the most 
decadent of all 

The physical beauties of a city can no doubt be exaggerated but no 
balanced observer will ignore them Europeans coming to New York City 
for the first time are ecstatic about the view of lower Manhattan in tl« 
early morning from a great liner as it passes through upper New York 
Bay mid Manhattan seen from the Triborough Bridge at sundown the 
jeweled diadem spread before the jet flyer at night the clean gossamer 
cobwebs of its suspension bridges die successive bustle and tomblike 
silences of its streets the fantastic daring imagination and aspiration of 
us builders Visitors are of course aware of New Yorks congested traffic, 
but is the slov down any worse than that m London or Pans? 

Admittedly the gasol ne motor has provided us with problems whicli 
did not exist in ancient Rome But the jaundiced eye of the aty historian 
sees no signs of achievement aud progress He is obsessed widi the harlotry 
and the decline and fall of Rome and Babylon and the beams and motes 
blot out Jones Beach 
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Here is one example of this counsel of despair: “Such form as the 
metropolis achieves is crowdform: the swarming bathing beach by the sea 
or the body of spectators in the boxing arena or the football stadium. 
With the increase of private motor cars, the streets and avenues become 
parking lots, and to move traffic at all, vast expressways gouge through 
the city and increase the demand for further parking lots and garages. In 
the act of making the core of the metropolis accessible, the planners of 
congestion have already almost made it uninhabitable. . . . 

“We must restore to the city the maternal, life-nurturing functions, the 
autonomous activities, the symbiotic associations that have long been 
neglected or suppressed. For the city should be an organ of love; and the 
best economy of cities is the care and culture of men.” 

Nowhere does the author even remotely tell us how these “symbiotic 
associations” can be revived and encouraged or wheie he would start ^vith 
this renaissance. 

As to housing, we read many similar grotesque misstatements. For 
example, Mumford says: “Stuyvesant Town was built by a private in- 
surance company with generous aid by the State: but its residential 
density of 393 per acre remains that of a slum. Despite its inner open 
spaces, this housing would require eighty additional acres to provide the 
park and playground space now regarded as desirable, nineteen more 
than the entire project without buildings.” 

Here ai-e the facts. The state had nothing to do with this project. It is 
not a slum in any sense. It is not overpopulated. New York City and the 
Metropolitan Life Insurance Company substituted for filthy tenements 
e-xcellent, modern, low-rental housing with plenty of light and air and 
views all around on less than 20 per cent land coverage. Evei7one familiar 
with housing and recreation knows that no such huge additional space as 
eighty acres is needed for parks and playgrounds in a jjroject totaling 
seventy-ttvo acres. 

Similar distortions appear in dicta regarding traffic. 

“In the interest of an unimpeded traffic flow higlnvay engineers pro- 
duce vast clover leaves even in lotv density areas with limited cross traffic, 
where there is no reason tvhatever why the arterial flow should not be 
occasionally halted as in a city street.” 

Every competent engineer knows that halting through traffic at a clover 
leaf would produce strangulation and. is the negation of all accepted 
standards for limited-access high-ways. 

The prosperous suburbanite is as proud of his ranch home as the 
owner of the most gracious villa of Tuscany. In the suburbs the hiker 
finds the long brown path leading tvherever he chooses, by day, in filtered 
sunlight, or by evening, in the midst of the rhythmic orcliestiation of tree 
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frogs The little identical suburban boxes of average people, winch dilTcr 
onl> m color and planting represent a incisure of V 

hundreds of millions on other rontineiiu Small plots reflect not me y 
the rapacity of realtors but the caution of owners who do not want iw 
much grass to cut and snow to shovel — dctiils loo intimate or l e 
historian . 

The real-estate subdivisions cast of the aty are not all there is to g 
Island The South Shore is my home It is still mostly unspoiled, wcU 
protected and largely in public ownership Those of us who work at Uie 
problems that critics chatter about go down to the sea m cars and s ips 
for respite to fish swim soak up sun and refresh our spirits, and m o 
seasons to wander in the anonymous enveloping ocean mist Our fog 
appears not stealing in on cat feet but as a ghostly emanation of die sea 
in silence punctuated only by the muffled bell and intermittent warning 
of the buoys along the hidden cliantiels Here we knit up the 
sleeve of care \\ho are these pundits lo say we have neglected our pro 
lems or tliat others might solve them better? 

The cultures amenities and attractions of cities suburbs exurbs, and 
open country are manifestly different but complement each other The 
sanest best balanced people are those who spend part of the year m wch 
area and do not stay continuously under urban pressure In that way tliey 
get the best of the city and of the more or less open spaces A shack nearby 
or shelter in some vast wilderness will shortly be widim the reacli of mod 
families 


In Mr ^fumford s recent gloom book Baron Haussmann, a giant 
among planners who saved Pans and turned it into a modern city, t* 
contemptuously dismissed as a bulldorer and sadistic wrecker of fine old 
neighborhoods 

Here is some further ponlificaiion 

To keep the advantages first discovered m the closed city, we must 
create a more porous pattern, ndiei in both social and esthetic variety 
Residential densities of about one hundred people per net acre, exclusive 
of streets and sidewalks will provide usable private gardens and en 
courage small public inner parks for meeting and relaxing This can be 
achieved without erecting the sicnle space mangling high nse slabs that 
noiv grimly parade m both Europe and America as the ultimate con 
tnbution of modem architecture 

Can anyone possibly believe that garden apartments housing over one 
hundred persons an acre are unavdized and that small public inner parks 
have not been repeatedly considered and found wholly unworkable? 

To sum up let me ask the Gamaheh of the city a few pointed 
questions 
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By what practical and acceptable means would they limit the growth 
of populations? 

How would they reduce the output of cars, and if they could, what 
trould take the place of the car as an employer of workers or as a means 
of transport in a motorized civilization? 

If more cars are inevitable, must there not be roads for them to run on? 
If so, they must be built somervhere, and built in accordance with modern 
design. Where? This is a motor age, and the motorcar spells mobility. 
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METROPOLITAN 

PROBLEMS 


The rapid grouth of mctroijohtaii areas has been n 
prominent characteristic of recent United States history , approv 
miately U\o thirds of the population of the United States h\c m 
the 212 Standard Metropolitan Statistical Areas (SMSA), and 
there appears to be no end to the grouth of these areas in sight 
Goternmcntal problems bate multiplied uilh the develop 
ment of metropolitan areas some services often are inade(|tiate 
whereas other services arc duplicated, metropolitan planning 
commonly is lacking many local govcmmcnis have serious finan 
cial problems conflicts of authority between different units of 
government arc common traffic and parking problems become 
acute the ballot is long and health problems are sometimes sen 
ous 

In 1961 the Advisory Coinmissiou on Intergovernmental Rcla 
tions, established m 1959 as a permanent bipartisan commission 
of twenty six members to study intergovernmental problems 
recommended the enactment by cacli state legislature of a pack 
age of permissive powers to be utilued by the residents of tlie 
metropolitan areas as they see fit While it is apparent that the 
adoption of the commissions recommendations by the various 
state legislatures would not be a cure all for the complex prob 
lems of metropolitan areas, these areas would be in a position to 
arm themselves with weapons that would alleviate many of their 
most acute problems 
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Extraterritorial or extramural powers refer to the po^v^ers that 
a city may exercise outside its boundaries. The Advisory Com- 
mission on Intergovernmental Relations in 1962 issued a report 
that catalogues the uses of extrateiTitorial poivers, their strength 
and tveaknesses, and recommends that state legislatures grant ex- 
traterritorial planning, zoning, and subdivision regulation po-w- 
ers to municipalities ivhere effective county powers do not exist 
in unincorporated areas. 

The experiment with commission-manager government in 
Dade County, Florida, is attracting wide attention among stu- 
dents of metropolitan areas. In November 1956 the voters of 
Florida approved a constitutional amendment that provided a 
broad grant of home rule and local autonomy to Dade County. 
In May 1957 the voters of the county approved a new county 
charter that provided for a commission-manager form of metro- 
politan government. The metropolitan government of Dade 
County was challenged during its first year of existence by 155 
suits that were brought against it. None were successful. Robert 
Nelson, a staff correspondent of The Christian Science Monitor, 
presents a progress report on the Dade county experiment. 

The Lake^vood Plan, an outstanding example of interlocal co- 
operation, represents another attempt to solve some of the prob- 
lems of metropolitan areas. Like the commission-manager plan 
in Dade County, the Lakewood Plan involves the county, in this 
instance the county of Los Angeles. The city of Lake^ivood was 
incorporated in 1954 but instead of providing all government 
services itself it contracted with the county for the provision of 
nearly all of its municipal services. The Lake^vood Plan has been 
adopted by nventy-seven other new cities upon their incorpora- 
tion. The plan according to Arthur G. Will, county-city coordin- 
ator for the county of Los Angeles, has been a success, yet is still 
in the stage of development and modification. 
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40. Vigorous Action Reqim ed—Recommntdabons 
to the Stales* 


In the recommendations whidi foUosv the Ctjmtnisston sets fotth no 
single pat solution for easing the problems of political and structural 
complexity at ilic local gosentment tetef The Camcatsscan rs ojntffrceci 
tliat no single approach can be ideniified as the most desirable nheiher 
from a national standpoint or luthin a giseo State Aetfher does die 
Commission belie; c u can be a profitable effort for the legislature of any 
State having wjthm its borders a number of metropolitan areas to en 
deavor to legislate a single solution rather the approad; recommended 
in this report is one of legislative provision by the State oi permwirve 
authont) to all of its metropolitan areas to employ whichever of these 
priRctpal meihods is determined by the residents of the areas and iheir 
political leaders to be the preferable one m Ute light of all the aitciwlant 
circumstances 

In btvef the Commission w proposing the tnaameni by State legisla 
lures of a package of permissive powers to be uiilued by the residents 
of the metropolitan areas as they see fit Additionally the Contmisston is 
proposing that States establish within the structure of State government a 
dual function of ovenight and ledinical assistance to local units of gov 
eminent tliereby asserting a deienoination to assist continually and to 
intmene where necessary in ameliorating poliucal prisdictional problems 
m the metiopoUtan areas 


PROVISION B\ TKE STATE OF 
WEAPONS TO BE pRAVyN UPON 


ARSENAL OF REMEDIAL 
B1 METROPOLITAN AREAS 


I Auermn 0/ Ifgulativr aMonty regarding ?iuln>paUun areas 
K, 1 , ' j f”*”'"" ■“>»“»'><!> firmly to the prtnaple of maximum flexi 
hiUty and tteedim ol „tion ta local umi, „1 goamimtm m meerwg the 

n^softinrciuteiis however Ifie Commission also hehevH that certam 

limitations must be introduad asumt me hiuotical ooucepts ot home 
rale as applied to politiol snUmmia located wiiliin metropoliiali areas 
The Co.nmis. ion recommends Utat Ute states svlim considering either 

..i' °;,™ “'"S "S””" r™" d".em~».al S.mr 

let onpnil oimttcd ' ^ Fooinoies 
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general constitutional revision or undertaking constitutional changes 
tvith regard to local home rule, reserve sufficient autliority in the legisla- 
ture to enable legislative action where necessary to modify responsibilities 
of and relationships among local units of government located within 
metropolitan areas in the best interests of the people of die area as a 
whole. . . . 

2. Authorization of municipal annexation of unincorporated areas 
without consent of areas annexed 

The Commission recommends that the States examine critically their 
present constitutional and statutory provisions governing annexation of 
territory to municipalities, and that they act promptly to eliminate or 
amend — at least ivith regard to metropolitan areas — provisions that now 
hamper the orderly and equitable extension of municipal boundaries so as 
to embrace unincorporated territory in ivhich urban development is 
underway or in prospect. As a minimum, authority to inidate annexation 
proceedings should not rest solely with the area or residents desiring an- 
nexation but should also be available to city governing bodies. There is 
also merit to the proposition that the inhabitants of minor outlying un- 
incorporated territory should not possess an absolute power to veto a pro- 
posed annexation which meets appropriate standards of equity. The 
Commission furdier urges States generally to examine types of legislation 
■which in certain States have already been adopted to facilitate desirable 
municipal annexations, tvith a view to enacdng such facilitative provisions 
as may be suitable to their respective needs and circumstances. . . . 

3. Authorization of interlocal contractmg and joint enterprises 

The Commission recommends the enactment of legislation by the 
States authorizing, at least '^vithin the confines of the metropolitan areas, 
two or more units of local government to exercise jointly or cooperatively 
any power possessed by one or more of the units concerned and to con- 
tract with one another for die rendering of governmental services. . . . 

4. Authorization for the creation of functional authorities 

The Commission recommends that States consider the enactment of 
legislation authorizing local units of government ivithin metropolitan 
areas to establish, in accordance with statutor)’ requirements, metro- 
politan service corporations or authorities for the performance of govern- 
mental services necessitating areawide handling, such corporations to have 
appropriate borrowing and taxing power, but with the initial establish- 
ment and any subsequent broadening of functions and responsibilities 
being subject to voter approval on the basis of an areawide majority. . . . 

5. Authorization for volinitary transfer of functions from municipali- 
ties to counties and vice versa 

The Commission recommends the enactment of legislation by th^ 
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States authorizing the legislative bodies of municipaJities and counues 
located within metropolitan areas to take niiuual and coordinate action 
to transfer responsibility for speabed goienimemal services from one 
unit of government to the other 

6 Authorization /o> aeaUon of metTopohlaii area study commissions 

The Commissioa recommends that where such authoniy does not now 

exist States enact legislation authoriimg the establishment of metro 
politan area commissions on local government sttuciurc and services for 
the purpose of developing proposals for revising and improving local gov 
ernment structure and services in the metropolitan areas concerned sucli 
commissions to be created optionally by either mutual and concurrent 
action of the governing bodies of the local units of government vvitliiii 
the area oi by inuiame petition and election of the voters of the metro- 
politan irei and with the pioposals developed by such commissions lo 
become elfcctivc if approved at a speaal election held for the purpose 
The enabling legislation should contain provisions designed to assure that 
the membership of such commissions is balanced in such a way as to pro 
Vide general equity of represeniaiion to the population gToiips and gov 
ernmenial constituencies making up the metropolitan area as a w hole 

7 Aiithonzation for citation of inetropoUtan area planning bodies 

The Commission recommemls Uic enactment of legislation by Uie 

States authorizing the establishment of metropolitan area planning bodies 
to comprise representatives from the political subdivisions of the metro 
pohtan area The functions of such a planning body should consist at 
least in providing advisory recommendations to the local units of govern 
ment in the area with respect to the planned development of the metro 
poUtan area desirably they sliould include the development of areawide 
plans for land use and capital facilities and the review of zoning ordi 
nances proposed by the component uniu of government in the area 

DIRECT STATE ACTION— ASSIST INCE \ND CONTROL 

1 Establishment of unit of Slate government for metropolitan area 
affairs 

The Commission recommends tfie enactment of legislation by the 
Snies to establish (or adapi) an agency of the State government for con 
imumg attention review and assistance with respect to the metropolitan 
areas of die State and associated problems of local governmein planning 
scruccute oigaciization and fioanoe 

2 Emblislmt of Stole piopam o//S„o,mai and lachmeal ojsuto.ico 
to metropolitan areas 

The Coiiioiission recommcnii) that the Stacei tale legislame and ad 
mimslrame acuoii to eslablijt a progran. (or to expand exutitig pro- 
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grams) of financial and technical assistance to metropolitan areas in such 
fields as urban planning, urban renewal, building code modernization, 
and local government organization and finance. . . . 

3. Control of new incorporations 

The Commission recommends that tvhere such authority does not now 
exist. States enact legislation providing rigorous statutory standards for 
the establishment of netv municipal corporations within the geographic 
boundaries of metropolitan areas and providing further for the adminis- 
trative review and approval of such proposed new incorporations by the 
unit of State government concerned with responsibility for local govern- 
ment or metropolitan area affairs. . . . 

4. Financial and regulatory action to secure and preserve open land 

The Commission recommends the enactment of legislation by the States 

(a) to provide for acquisition by the State of conserv’ation easements de- 
signed to remove from urban development key tracts of land in and around 
existing and potential metropolitan areas and (b) to authorize local units 
of government to acquire interests and rights in real property tvithin 
existing metropolitan areas for the purpose of preserving appropriate 
open areas and spaces within the pattern of metropolitan development 

5. Resolution of disputes among local units of government in metro- 
politan areas 

The Commission recommends that the States, where necessary, take 
legislative or administrative action to encourage and facilitate exercise of 
discretionary authority by the Governor and his office, to resolve those 
disputes among local units of government within metropolitan areas 
tvhich (a) cannot be resolved at the local level by mutual agreement, (b) 
are not of sufficient scope or subject matter to warrant special legislative 
action and (c) tvhich, however, in the determination of the Governor, are 
of such moment as to impede die effective performance of governmental 
functions in the area. . . . 


41. The Use of Extraterntorial Pozvers^ 


Extraterritorial powers as defined in this report are powers which a city 
exercises outside its ordinaty’ territorial limits to regulate activity there or 
to assist in providing services to its citizens ■within its own boundaries. 


* Advisory Commission on Intergovernmental Relations. From Alternative Ap- 
proaches to Governmental Reorganization in Metropolitan Areas. (Washington, D.C.: 
U.S. Government Printing Office, 1962) , pp. 20-25. Footnotes in original omitted. 
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Regulatory powers of an extraicmtorial nature commonly include 
control oier possible Uireats to licallb md safety, abatement of nuisances, 
and regulation of toning and subditisions The use of extratcrritonality 
for providing services to the ciiv s residents is most comtiioiil) connected 
with water supply sewage ireaunciu recreation areas and rubbish dump- 
ing sites outside eny boundincs The term cxtratemiotialuy is also 
frequently used to refer lo the jiowcr oC a city to furnisli services to areas 
outside the ai\ In this rejsort such action is covered in tlic next section on 
intergovernmental agreements 

I SCOPE AKD TnF\D Of USE 

Use of cxtratcmtornl powers by ones vanes among the States and by 
the tvpe of power authorued Sure Icgislaiurcs have been relatively gen 
crous m granting cities power to go outside ihcir boundaries to help m 
providing a service to (heir residents In most States citiu arc particularly 
allowed to obtain their water and treat and dis]>ose of sewage outside their 
boundaries because of the frcijuem difliculiics of providing these impor 
taut utility services wiiltm Utcir own boundaries 

Cmes quite commonly exercise |>olice (lower beyond their borden for 
healdi purposes— die protection of milk and meat supply, especially 
About one tlurd of the States autlionze cities to exeiove exiraiemiorial 
powers (0 abate nuisances such as slaughterhouses and soap factories 
However only a small [xiruon of the cities exercise their nuisance abate 
ment auilioniy leaving regulation mostly to the State Few States grant 
localities the power of exiratcmtonal regulation of inorah, such as 
gambling and the sale and use of liquor, and fewer cities excrasc such 
powers These are generally tegarded as Statewide problems. 

About 30 States have given cities jurisdiction beyond their boundaries 
for regulating subdnisions To some extent the increased establishment 
of county planning and zoning in unincoiporated areas is reduang die 
need for such exiraicrTitonal power Few States have given emes power of 
extraterritorial zoning 

As a nietliod of helping to meet govemmental problems m metro- 
politan areas, tiie planning zoning and subdivision regulauon facets of 
extratemtonahty have received most attention m recent years They can 
be effective in dealing wijb the problems of haphazard growtii m die un 
incorporated fringe areas of muniopahiies, particularly where counties 
do not hav e such regulauon in unincorporated areas Thus, zoning div ides 
an area (usually a municipaluy) into dmnets and within those dismcts 
regulates the lieight and bulk of buildings and other structures, the per 
ccniage of a lot that may be occupied the sue of required yards and other 
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open spaces, the density of population, and the use of buildings and land 
for trade, industry, residence, or other purposes. Subdivision regulation 
controls the arrangement and tvidth of streets, length and depth of blocks, 
provision of public open space, provision of sewer and water distribution 
systems, grading and surfacing of streets, and sufficiency of easements for 
utility installations. Such subdivision regulations are frequently required 
to conform -srith the provisions of the comprehensive plan of the munici- 
pality concerned, as in 'Wisconsin, in order to assure orderly development 
of the entire area. 

A survey conducted for the Municipal Year Book 1954 gave an indica- 
tion of the extent of use of extraterritorial zoning and subdivision regu- 
lation powers. The survey covered 174 cities over 5,000 population out of 
a total of 2,527 cities. 

"While about 85 percent of the responding cities had zoning ordinances 
in effect within tlieir boundaries, only about 10 percent had such ordi- 
nances effective outside their boundaries. Of the latter, only one-half tvere 
effective up to three miles outside the boundaries, one-fourth up to five 
miles, and one-fourth up to one or two miles. The principal reason for 
this relatively small use of zoning outside the city boundaries was the lack 
of statutory permission. To some e.xtent the cities’ lack of extraterritorial 
zoning was offset by county zoning laws in the unincorporated areas, 
particularly around big cities, but county zoning tended to be less 
comprehensive. 

Extraterritorial subdivision regulation rvas more common than zoning. 
Seventy-seven percent of the cities surveyed had subdivision regulation 
^vithin their borders, and 37 percent had extraterritorial authority. Of 
those with the po^ver, two-fifths exercised it up to five or six miles beyond 
the city limits, another one-third exercised it up to three miles, and the 
remainder exercised it up to one or two miles. Counties participated only 
slightly more often in the areas not touched by extraterritorial subdivision 
controls than they did in areas not touched by extraterritorial zoning 
controls. 

2. STRENGTH AND WEAKNESS 

a. As an aid to providing service 

A city’s use of extraterritorial power is a way of extending its geo- 
graphical jurisdiction. As a means of providing or improving city services, 
as in the case of water supply or recreation sites, it is a logical and fre- 
quently necessary way for a city to discharge its responsibility to its 
citizens. From the standpoint of the metropolitan area as a whole this 
may prove a disadvantage if it deters the city from cooperating with other 
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cominuniaes m an area wide approach Ridding greater oserall benefits 
Tins approach also raises liie possibility of creating intergovernmental 
friction if (he aty is not careful to be a good ciiircn in the way u 
cames on its activity iii the outside area The inainieiiance of refuse 
dumps and correctional institutions are examples oi aciiv lUCs susccpublc 
to complaints by the outside areas 

6 Isa tegulalory dntce 

The use of extratemtoriahty as a means of extending a atys geo 
graphical boundaries can be more im[x>rtant m the regulatory field 
particularly m planning zoning and subdmston regulation in unincorpo- 
rated areas Uncontrolled development at the fringes can have detcriorat 
ing effects on property values in the established neighboring areas of ilic 
central cit^ andean comphcaieilie provision of certain services within the 
municipality such as fire protection crime control traffic control and 
disease prevention The use of extraiemiorial zoning and subdivision 
regulation in unincoriioraied fringe areas can bring these conditions 
under better control by the adjoining municipaluy By so doing it 
strengthens the movement toward area vvide land use planning 

£\traiemtonal planning zoning and subdivision regulation may also 
serve a> a step toward annexation by giving Uie fringe area characteristics 
harmonious with liiose of live adjacent at) Such an clfccl seems most 
Ivhely in sucli States as Virginia North Carolina and Texas where the 
cities fiave cansnierabie miuatue in annexauon proceeviings anti fringe 
areas can not cxerase a veto over annexations On the other hand the 
threat of extratemtoriai controls may stimulate hasty and til advised in 
corporations as a defensive measure particularly m States where 
incorporations are easily accomplished 

From ihe standpoint of pohiica) feasibility Uie use of extratemtonal 
controls has tlie advantage of creating relatively little disturbance in the 
political status quo Unincorporaicd lerntories usually have only rudi 
meutary government so that the oSiaals and employees wliose positions 
are ilvieatened are few Moreover white the extraieiruorial controls repre 
sent an exercise of governmental power from outside it is live very lack 
of exercise of such pov er by the residents of the temlory w Inch frequently 
moves the adjoining city to exercise its power there Thus extratemtoriai 
regulation represents a new exercise of power rather than a shift of an 
exisiiiig power 

A major weakness of extraterritorial regulation as an approach to re 
organizing local government structure in meiropohun areas is its hniited 
applicability Many States do not give localities adequate autltonzation 
for the most important regulatory powers from the standpoint of dealing 



The Use of Extraterritorial Powers / 323 


with metropolitan growth; planning, zoning and subdivision regulations. 
Even where the porvers exist they are useful only when there are unin- 
corporated areas adjacent to municipalities, a condition which is long 
past for many urban centers. Moreover, to the extent that these controls 
help ease the problems of fringe areas, they relieve the pressure for more 
basic solutions, except where the fringe area cannot veto a proposed an- 
nexation initiated by the adjoining city. 

While extraterritorial regulation as presently authorized in most 
States enables the central city to protect itself it deprives the residents of 
the outside areas of a voice in determining their own affairs. This is con- 
trary to the principle of local self-determination. It also can generate 
resentment, to the detriment of the cooperation required for satisfactory 
intergovernmental relations in metropolitan areas, as well as continued 
tvorking for more comprehensive approaches to reorganization. 

3. RECOMMENDATIONS 

The Commission recommends that where effective county planning, 
zoning and subdivision regulation do not exist in the fringe area. State 
legislatures enact legislation making extraterritorial planning, zoning and 
subdivision regulation of unincorporated fringe areas available to their 
municipalities, with provision for the residents of the unincorporated 
areas to have a voice in the imposition of the regulations. 

It is the Commission’s view, that while extraterritorial power holds no 
great potential for resolving basic intergovernmental problems in metro- 
politan areas, such potential as it has should be made available to locali- 
ties. Where counties are not already exercising effective control of the 
unincorporated fringe areas, extraterritorial planning, zoning and sub- 
division regulation can be important tools for preventing the development 
of problem areas around individual cities, and for easing the transition to 
a sound governmental structure. 

The content of legislation authorizing municipalities to exercise such 
extraterritorial powers is suggested by the model draft statute attached in 
the form of an amendment to existing State statutes on planning, zoning 
and subdivision regulation. The proposed statute is adapted from a 1959 
North Carolina statute on extraterritorial zoning recommended by the 
Municipal Government Study Commission of the North Carolina General 
Assembly and an earlier North Carolina statute on extraterritorial sub- 
division regulation. The suggested draft provides for the inclusion of 
residents of the unincorporated territory on the planning commission and 
zoning adjustment board for participation in making recommendations 
on planning, zoning and subdivision regulation matters applying to the 
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extramural lemtory tn uluch they reside The fact ihat the municipality 
and unincorporated area hase equal representation on the extratcmiorial 
matien gises lire unmcorporatetl area some protection against arbitrary 
action by the municipaiit\ \dopuon of tlie zoning ordinance and ap- 
proval of zoning adjustments however, are still left to the municipal 
governing bod> 

Even with ibc provision for cijual fringe area representation on the 
planning commission and ihe zoning adjustment board the granting of 
exiratemtonal zoning authority might suinulaic a inovemcnt toward 
defensive incorpoi vtiom TT»s »i a risk that seems worth taking in view 
of the possible ach vntjgcs to lie gained by orderly fringe development and 
die stimulation of git tier touniywidc interest in zoning Also, as the 
Comitiissioii pomicd out in its report on CoucrrifnentdJ Structure, any 
action directed toward greater control over the iimncor|K>rated area, 
whether it be giving inuuicipafuics greater initiative in annexation pro 
ceedmgs or as m this case greater control ilirough extratcmional zoning, 
should be accompanied by simultaneous strengthening of the States 
regulation of new incorporations 

The minimum sue of municipality and the distance of extraterritorial 
junsdtction from the mumcipaliiys boundary for the zoning and sub- 
division reguhtioR statute t$ not specified m the draft legislation because 
of van tag State needs and conditions 


Robert A''efsoii 

42. Regional "Melt o’"* 


Just five years ago tins past spring voten >ti Dade County, Elortda, 
authorized an era of local government refarni that has become a national 
pacesetter They allowed a butgeoning metropolitan area to shake itself 
free of an antiquated county government structure and to begin to base 
an area wide local govemuKiit on econoouc mlver than strictly politvcil 
needs 

They replaced a county government originally created for a small 
community and ended the jurisdiaion of the state Legislature over strictly 
local affairs 

Metropolitan Dade County s government Metro, as it is called, has 
faced rough buffeting at times fnna avic hurricanes as racking as Uie 


• Fronj The Christian Saente Vionilor June 11 1962, p 9 Reprinted with per 
Qussicin of publisher and author 
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tropical blows that sometimes menace Florida. But after each storm of 
criticism passed, Metro remained — frequently stronger than before. 

Anti-Metro petitioners have, in fact, mounted literally dozens of la^v- 
suits and three threatening county-wdde referendums to tr}' to smash this 
government reform shotvcase. Last fall, drey came extremely close, falling 
only 6,000 votes short of upsetting the unique IMetro home-rule charter. 

SUPPORTERS REASSURED 

But to supporters, survival is important in these early years of Dade 
County government renovation, by whatever margin. 

Critics are quiet at the moment, having long held that enlarged author- 
ity for the county excessively and unfairly dilutes the potvers of the 
county’s 27 municipalities — including glittering Miami. But Metro back- 
ers are conditioned to expect a repeat attack some future day. 

The narrotv vote of confidence last fall is counted a one-man victory 
for an affable, fluster-free man whose gentle speech enfolds a steely resolve 
to make government function w'ith economy and efficiency. 

His name is Irving G. McNa)T. He is Dade County Metro manager. 
He serves at the tvill of a 13-man board of county commissioners who pay 
him 525,000 a year to administer services for 900,000 people and 2,054 
square miles, large zones of which are unincorporated. 

FEDERATION GO.AL 

A native of Massachusetts, former city manager of Columbia, South 
Carolina, and a two-degree graduate of the University of Alabama, Mr. 
McNayr looks at Dade County in these terms: 

“My concept of metropolitan government is that of a federation calling 
on all its individual members rather than that of a supergovemment en- 
compassing all within its bounds. 

“I have no other aim or objective than to get everybody pulling to- 
gether for a common purpose." 

Despite his very recent arrival in Dade County — early 1961 — l^Ir. IMc- 
Nayr seems to have mustered an impressive force of pullers already. 

Dade has the chartered power to plan and act for the entire county 
— the unincorporated areas, for the most part, but also in behalf of or in 
conjunction with municipalities as they desire. 

TIC^FFIC CODE REVISED 

For example, the county has invoked a county-wide uniform traffic 
code, installs and maintains all traffic lights and signs. At one time, Dade 
used 27 different sets of motor traffic regulations, some of them in Spanish. 
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Water supplj, cormnunicaijom public safely base yet to be consoli 
daie«l under tlie counu auUiontj, but uqis in that direction are being 
considered 

Once beyond Us firsi scar s*hcn the Dade County legal department had 
lo defend itself against lai separate lasssuits, \fciro goscmmeni began to 
roll Some contend that it rolleil too fast making more enemies tlian 
friends and foreshadowing such referendum crises as last years Many 
residents of the county sutiplv objected to sudi drastic changes being made 
at a gallop 

Mr McNasT s unlialiing but easygoing gait now sets the pace and the 
upset may he easing e\er so slightly As a result, centrahied purchasing, 
machine records data processing and performance builgetiug non mote 
ahead impressisch 

\ ^20 000 000 seaport for Miami is being uansfonned by ^^et^o plan 
nen from a 32 year dream into a commercially bngfit reality 

AIR TERMINAL OPENED 

A $26 000000 terminal opened recendv at Miami Intemauonal Airport 
— It too under the supenision of the Dade County Tort Authority 
\retro is oserseeing a 200-ini(e county expressssay system County free 
holders toted last tear even to increase their county taxes one miH to 
boost tlie program 

Last summer \(etro s trash trucks began the county s first cince^ month 
refuse collection throughout unincorpomted areas 

If there is one common principle that links all of these advancemenu. 
It IS 3 cammitnient to sate money without jeopardiung progress 

The recommended road deparnnent budget for the current Rscal year, 
for example is W8 567 and includes more sersices and more faalities 
for more drivers on the roads bui still ^idds up to less than the combined 
mumcipal-county total for 19a8 

COSTS REDUCED 

The cott-consaous Metro Purcfiasing Division reported savangs of 
5400 000 during the first vear of operauon and a total of 51,500 000 
through 1960 thanks to blanket contracting centralized purchasing, 
waiver of performance bonds entnuragement of more competitive bid 
dings and simplified internal operating procedures. 

As a result Mecro is buying traffic paint priced 8a cents lower than 
for any other municipality ro the United States and paper cups for less 
than the federal government pays. 
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Honolulu, Mihvaukee, Hartford, Houston, San Diego, Green Bay and 
several states have tvritten to Dade County officials to ask just ho^v they 
do it. 

By establishing the county’s first fulltime latv department in 1957, the 
Metro government saved taxpayers §245,109 in three years, based on fees 
the county used to pay on an actual cost basis compared to Ayhat Metro 
now pays for the same ser\'ice. 

.ACCEPTANCE G.AINING 

“This great bold venture in modern government,’’ Mr. McNayr t\T:ote 
The Christian Science Monitor recently, “is slo^vly, but surely, finding 
acceptance throughout Dade County. Its list of accomplishments far out- 
weighs any disadvantages claimed by its critics. -And Metropolitan Dade 
County has made these advances while holding the line on taxation. We 
have cut the number of departments from 34 to 18, eliminating what the 
Research and Planning Council of San Antonio, Texas, once called ‘fuddy- 
duddy administration.’ 

“The same organization, upon completing a sur\'ey of Metropolitan 
Dade County government recently, reported: ‘Metro officials ■\vere not con- 
tent ■ivith improving service and efficiency'. They cut costs where it could 
be done without impairing service to the public.’ ’’ 

Air. McNayr is particularly grateful for an increased spirit of give and 
take between county and municipal governments and cites do^vntown 
Miami’s new Federal Building, for which ground 'ivas broken April 2, as 
an example. 

“In order to have the ne^v building constructed in Miami,” he explains, 
“Dade County donated a site at its civic center, a complex of city, county 
and state buildings approximately a mile from the do^vmto^vn area.” 

MOVE PROPOSED 

The Miami-Dade County Chamber of Commerce, ho^vever, desired to 
have the Federal Building go up downtown as the first unit of a proposed 
city center development to spur a revitalization drive for the do^smtown 
area. 

“To work this out,” says Air. AIcNayT, “the city gave up its claim to 
a downtown site opposite the courthouse. The property in turn ^vas do- 
nated to the federal government with the city getting in excliange the 
tract previously given to the federal government, plus §800,000 in rent 
in a proposed city-county office building to go up near the courthouse.” 

This mood of co-operation has proved appealing to private interests 
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also The Dade To nty Development Department claims it recently led 
the nation wnh '’<'9 nei-. plant nrrivals and major plant expansions on 
r^co d m a sit ?)e se r As nuch as 545 000 000 in new payrolls may lu\e 
been added i il c loial ctonorn m just one year 

NC.H planu mean nc»<’ ]tl> — a commodity in high demand m Dade 
C in > nhev= bv one cal whnon a nciv rcsidciu arrises escry 12 inin 
<itej Bj lull ) li 5t nt rls this population grosah should be matciicd 
by a ren scho i [ r r> ith on. nnv ftremafl cicry sesen dajs and one 
new pol emar evprs fise days The magnitude of the cliallcngc to metro* 
pol g ernment ciuld hardly be more iiiidlv portrayed 

Dec ying the indescnb blcgosernmcnt confusion and the jungle of 
intertwining po«ers and amhonties of administration in countless 
AmcriCuU urban areas former Mihvaukce Mayor Frank I’ Zcidlcr has 
appealed for a new philosophy of life as a basis for city development 
A definite majority in Dade County Florida is dearly bending every 
effort to measure up to just such a mandate 


ArHiurC mil 

43 Anotlu! Look at Laketoood* 


First and foremost a little background may be helpful to you tn under 
standing not only our past liisiory m tins ojicraiion but also m some of 
the predictions we are making for the future As may be known to many 
of you the County of Los Angeles is one of the largest local governments 
m the country covering an area of over 4000 square miles and with a 
population of 0400 000 of which approximately 80% arc withm the 
boundaries of 73 incorporated cities Effective political and admimstra 
live leadership enabled the county to develop a highly sophisticated man 
agement and service organization very early placing u m a position from 
the beginning of being able to meet Hie demands for many services from 
cities and districts Contract services have been provided by the county to 
incorporated cities since the turn of the century with the first serv ice being 
assessment and collection of laxes Tins program grew as the county and 
the cities grew until 1950 when we were providing approximately 400 
to tVve cstves exvAmg at *iat time In AprA I'Shi Aie Cay of 
Lakewood incorporated and luauguraterf a whole new concept of the 
contract services program by receiving virtually all of its municipal 


• Paper presented at ihe 27lh annua) andereocc of the National Assoriau 
County Offcials New York July 11 1962 Pnnlcd with perm ss on of author 
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services from the county in a package. This became known as the “Lake- 
wood Plan” and was duplicated in 27 city incorporations bettveen then 
and the present date. 

Today the county provides services under 1300 individual service agree- 
ments to all 73 cities, with services ranging from microfilm record storage 
to construction of city streets and police and fire protection. There are 
many reasons for this growth in the number of cities and the subsequent 
growth in contract services provided by the county, a fetv of which are 
worthy of discussion here. A literal flood of incorporations took place in the 
County of Los Angeles beginning in 1954 and covering virtually every 
urbanized area of the county. Twenty-eight cities were formed, encom- 
passing a combined population of 651,133 — or 10% of the present total 
county population. Prior to this time, no incorporation had taken place 
since 1939 and there was neither great public demand for new cities nor 
was it very easy to do financially. With the great post-war population 
growth, however, many square miles of citrus groves and farm land ivere 
swallowed up in residential subdivisions and many country communities 
in unincorporated territory found themselves large, thriving cities over- 
night. As these communities grew and developed, community pride, a 
strong urge for preservation of identity, and resistance to anne.xation to 
adjoining cities built up, and these desires centered upon the formation 
of a city as the means of achieving community goals. In 1955, the Legisla- 
ture of the State of California enacted a uniform 1 % local retail sales and 
use tax for both cities and counties. Many cities had levied sales taxes 
prior to this date but several others did not, and counties had no authority 
to get into the sales tax field. As a result, mere incorporation of an area 
and execution of a contract for administration of sales and use tax tvith 
the State brought a considerable amount of immediate revenue into the 
new city's treasury. This became a major enabling factor, then, for those 
communities which wanted to become cities but did not think they could 
afford it. Right at this time also the incorporation of Lakewood, with the 
retention of all county services under contract, provided the final impetus 
for the large number of incorporations which subsequently took place. 

This development has made Los Angeles County probably the largest 
laboratory in the world for the extension of local services across jurisdic- 
tional lines and has given us an opportunity to revieu-- these services in 
several different environments and come to some conclusions as to which 
service areas are successful, which are not, and what this portends for the 
position of the county in a rapidly expanding urban area. 

Basically, the plan provides for the performance of all essential mu- 
nicipal services by the county under contract or by special district. It is 
a partnership of cities and the county to provide joint services at the 
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least cost while both agencies reiain the power o£ selMelermmation and 
hone rule It is further a lolunury pirinershjp under which cities may 
e^nbiish and maintain local identity without hcaiy iiiiual investment 
in capital plant equipment and personnel Thus, neither agency loses 
any of its powers but cooperates (or the provision o( the services at a 
mutually satisfactory level 

What has happened to the pr(^;r\m — what is Lakewood like several 
years after incorporation — what changes if any have taken place — and 
what directions if they are discernible, is the program beginning to take? 

! GROWTH THROVGH KEW i^COIlPORATIONS 

The fint and most obvious change is of course, the growth of the pro 
gram As I have indicated earlier the number of service agreements has 
increased from around 400 in I9o0 lo 1300 today By far the largest por 
tion of this growth is due to new mcorporaiiom whereby anywhere from 
20 to SO county services are continued in the newly incorporated city 

2 GROWTH IN OLDER CITIES 

Another significant factor has been the growth of contract operations 
m the older cities or those incorporated prior to Lakewood Close to 200 
new service agreements have been entered into with these cmes within 
the tame period Tins definite growing tendency for older cities to request 
contract services from the county probably has more significant implica 
lions for the future than the development of the Lakewood type opera 
tion Many of these cmes have been critically reviewing their service 
operations eacli year and more and more have asked the county to submit 
proposals for the provision of ceitam services and subsequently have re 
quested that they take them over Therefore vve find a gradual breaking 
down of some of the old attitudes and a growing view that many services 
can be shared or cooperatively provided without affecting the basic inde 
pendence of the city or the power of the oty council to freely evercise the 
right of decision 

^ CHANGING SERVICE PATTERNS IN NEW CITIES 

While some older cmes are seeking services from the county, we find 
the beginnings of what may be a very important development in the new 
cities We have determined a delimte trend in many of the new cities to 
revise tlie level, extent and de^ee of service from that provided m the 
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early years of their incorporation. Many of these notv have come through 
the initial adjustment stage and have grown in both years and stature. 
They are now reviewing their entire service operations as provided by 
contract and are making several changes. Thus, while the initial approach 
to the provision of services to newer cities was a “package” including all 
municipal services, tve find notv a tendency totvards selection of the service 
by the city from the county, other cities, private contract, or the establish- 
ment of their own service organization. We feel that this has a decidedly 
strengthening effect on the system since many of the services which \ve 
continue to provide in these cities are those apparently most conducive 
to contract operation while those we lose through cancellation or revision 
of service level are those with which we may have been experiencing prob- 
lems. This further emphasizes the voluntary nature of the program and 
the fact that the County is not demanding that the cities take these 
services under any and all conditions but is flexible enough to adjust to 
individual circumstances. 


4. CHANGING ROLE OF COUNTY DEPARTMENTS 

These changes which are taking place in our contract service operations 
have had a major impact upon the various county departments involved 
in providing the individual services. The change from semng one master 
to serving many has brought about a number of major revisions in atti- 
tude and policy in all of these county departments. In many instances the 
personnel in the various departments have been “jacked up” and made 
more alert and responsive to the service needs, not only in incorporated 
cities under contract but also in communities in unincorporated territory. 
The operation of services in the various cities and the differing experi- 
ences within each of them have caused a considerable amount of soul- 
searching on the part of departmental personnel, and a real effort to either 
provide the service requested in each city or determine why it cannot, or 
perhaps should not, be done. 

5. CHANGES IN POLITICAL PICTURE 

Probably the most important trend in the contract service program 
since the incorporation of Lakewood are the implications in the local 
political arena — City Councils and the Board of Supervisors. There has 
been a serious question in the minds of many students of government that 
the tie-in of services between the county and cities may also automatically 
fuse political policies of the Board of Supervisors and the various new 
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ai) councils The progiam m oj-erauon m lU %arious emironmenis has 
proNPcl instead that a new and qmtc c»nslru«ivc type of relationship has 
developed between the city councils and die Board Rather than fusing 
political policies along a pattern set by the Board of Supervisors, there is 
lather a tendency to better oinlerstanding of common problems and a 
comproTuse of political attitudes along uorkable lines Because of the 
CMstence of major county operations within the cities more opporlunities 
nave been presented for these city councils to meet wiili their represcnia 
tive Board raembers thereby creating a more frank intercliange of ideas 
information and negotiation of common problems There has been no 
noticeable difference in the degree of independent action taken by the 
newer city councils as compared to iJiose of the older esiablislied cities 
There has however been more of a movement toward getting die two 
pomiCrtl organuauons together to work out differences The Board of 
Supervisors hvs also shown a nouceaWe trend to rely upon the aiy coun 
ctls for leadership withm each of dieir cotnmumues thereby reduang the 
number of individual citizen contacts necessary within each supenisorial 
district Tins has been particularly beneficial to the Board considering 
the large number of people — over one million — eoniained in eaclt of the 
ffve supemsorial districts 

We have briefly reviewed what we think are the principal dianges 
which have taken place m the last fev^ years Now lei us investigate some 
of the specifics of the above and a few of the practtcal aspects of operatjon 
of the system within cities 

Intergovernmental cooperation has been a tradition in Los Angeles 
County for many years We have been used to solving a number of our 
problems by joint action of ones tlie county school districts and other 
public bodies and should have a sufficient amount of experience to ap 
proach any problem arising in the metropolitan area As an e\ample the 
problem of water supply to the area was {lartially solved by the establish 
ment m 1928 of the Metropolitan stater Distnct whidt brought a major 
water supply from the far-distant Colorado River into the counties and 
cities of Southern California Withm the county major sewage disposal 
problems have been met by the establubmeiit of County Sanitation Dis 
tricts and the very difficult problems of air pollution resulted m the crea 
tion of an Air Pollution Control Distnct While tlvese have all been 
cooperative ventures of cities and counties they have however been 
separate agencies and though governed by representatives of the cities 
and/or couniy have had their own service organirations 

It IS very difficult to systematically categorize each of our lessons so 
to speak since the problems vary with locality, the service rendered the 
people involved with rendenng the servtro and the political situation 
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in the community at any given time. W'e can, iiotvever, arrive at some 
general conclusions and perhaps some criteria to guide us in the provision 
of these services in the future. 

The two parallel developments of increasing contract activity in older 
cities and changing emphasis in die new cities is obviously the most signif- 
icant indicator of future trends. The ser\'ices involved also give an equally 
significant clue to where the program is going. The older city with an 
established service organization is primarily interested in augmenting its 
sendee capacity and acquiring technical and specialized talents which it 
may not be able to obtain due to small size and/or financial resources. 
Thus the sendees of recruitment, selection and training of personnel; 
preparation of master plans of zoning and land use; specializetl public 
works maintenance sucli as traffic signals, traffic striping and sewer mainte- 
nance; engineering services such as subdivision map cliccking and storm 
drain design; cooperative purchasing; mental health servdees; and election 
services, to name a few, are being requested on a more and more frequent 
basis. 

Conversely, the new cities are beginning to set up servdee departments 
of their own to operate those functions which appear to them to be more 
appropriately performed at the city level. This has not occurred, as yet, 
on a wholesale basis as certain of the services, by their very nature, still 
provide overwhelming advantages in a “package.” Law enforcement, fire 
protection, and otliers consequently remain essentially unchanged and 
continue to grow both in numbers of cities and scope of service. 

Many services are conducive to fractioning, however, such as public 
works, and many of the new cities are moving into these areas on a highly 
selective basis. A good example of this is one city’s approach to public 
works by the establishment of a department for provision of the more 
routine maintenance and engineering services, leaving to the county the 
sendees involving specialized equipment and personnel. Thus the city 
sweeps the streets, posts signs, performs routine patching, curb repair, and 
certain engineering functions, while the county continues major construc- 
tion, traffic signal maintenance, building inspection, sewer maintenance, 
and some specialized engineering work. 'I'his results in a mutually satisfac- 
tory allocation of functions on the basis of experience, and provides us 
"dtli a good foundation for evaluation of our services in other toinmuiii- 
ties. Interestingly enough, it will be noted that most of the public works 
.services the county retains in this c.xample are die same .services being 
requested with growing frequency by older cities. 

We have had similar experience in the planning service where new 
cities have employed their own personnel for handling the routine re- 
quests for zone changes, daily contacts with the pidilic, .nid working with 
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the cJty planning commission 3ndha\c retained our planning department 

£cr investigations reports and the more extensive research m preparation 

of master plans for land use streets parl^ and other matters Ctty plan 
sung IS of course a very sensmve area m any community and u is proba 
bly belter hat tile city exercise more control over this senice 

What are some of the criteria used by both the cities and the county 
n making the decision to cither obtain a neiv service or change an exisung 
one? Our experience during the past few years has shown the following 
to be the most influential factors and present in varying degrees m each 
transaction 

1 Local identity and home rule is far and away the most important 
consideration from the standpoint of the city Older cities are not at all 
interested in diminishing their control of local affairs and new cities 
are constantly seeking means ol fiirihcr establishing thetr identity As a 
home rule county under California law the Board of Supemsors strongly 
supporu the cuies in this matter Consequently any service agreement 
entered into beivieen the county and a city has been thorovighly reviewed 
from this standpoint and the cuy has made the determination that their 
power of home rule is not affected 

2 Cost and service level are of course basic factors m any senice con 
tract and are controlling in many though not all cases In all negotia 
tions in our experience the cost considerations have involved the most 
time and extensive research on both sides Since the standard set by the 
Board of Supervisors for service m county departments is full cost as 
determined by cost accounting methods there is little flexibility for nego- 
tiation in this segment of the program Rather the level of service comes 
in for the most attention Tlie Board has been extremely careful that no 
subsidy exists in contract services for one group of cities at die expense 
of others 

3 Responsiveness and the unic factor in performance of die service 
on a continuing basis appears to be one of the most frequent considera 
tions in revision or cancellation of a county service A new city pariicu 
larly will usually desire to diange the patterns of service of county 
departments operating m the area prior to incorporation Different time 
standards vmU be requested which can usually be met by rescheduling 
work and adjusting assignment of personnel He have found however, 
that diere is a hmu to the variety of standards wJndi can be accommo 
dated by a county department without adding personnel and thereby 
increasing costs. As a result some service a^eements have been revised 
because the tune eiemeni could not be satisfied 

There are many oilier coiuideratiom to decision making in this area 
such as availability of setvtce ctnamumty demands etc but the above 
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metropolitan area It has been stated further that tlie program pros ides 
an excellent transition from one step to the next in our urban growth 
Ite feel that the Lakewood Plan has been an extremely strong and virile 
program to date and has solved a number of extremely difficult problems 
for new cities in this area The best features of die plan wilf combine 
with ih® changes des ribed herein to solve most of our inierjurisdictional 
ser/ice problems viUhaut dangtitg oar baste city or county orgam^lton 
or poioe e are seeing the beginnings of this diange and are entering 
a new era of operations with contract services. If we can mamlam die 
same objective approach to the analysis of each of dicse services which we 
ha\e m the past we will be able to seek out and settle these service areas 
w ithin the not too distant future \\ e think that much of what is going 
on in our county right now is an accomplishment of what has been stated 
academically in studies of meiropoluan area problems throughout the 
country in the matter of allocation of functions Rather than talking 
about hem w “ have been m the process of actually making these alloca 
tions by experience and settling these service areas into the proper location 
in our local government structure The County of Los Angeles has a great 
deal of work to do and vve hope other counties can very materially benefit 
Horn our experience 
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EDUCATION 


Education is the most expensive local activity and 
has been growing in importance. The financing of education has 
been a source of considerable debate. The Committee for Eco- 
nomic Development, composed of 180 leading businessmen and 
educators, through its research and policy committee offers four 
recommendations designed to solve the principal problems asso- 
ciated with school finance. 

Dr. James Bryant Conant, formerly president of Harvard Uni- 
versity, has studied thoroughly the public school system in the 
United States in the post-World War II period and through his 
books probably has had a greater impact upon the public school 
system in recent years than any other individual. Mrs. Agnes E. 
Meyer, a staunch defender of public schools, evaluates Dr. James 
Bryant Conant’s book entitled Shims and Suburbs, which is con- 
cerned with schools in metropolitan areas. 
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Rather, they reflect the fact that the sdiool system covers only a dny area. 
In only 19 states is the average geographic area covered by a school sys- 
tem as much as 225 square miles — equivalent to an area 15 miles square. 
In 21 states it is less than 49 square miles. 

A complete school program can hardly be conducted by a unified school 
system with much less than 2,000 students. Substantial educational ad- 
vantages continue to accrue until a school system has perhaps 25,000 
students. There are financial advantages of many kinds in even larger 
units, although other problems begin arising in an extremely large system. 

In early 1957 only 2,000 scliool systems had as many as 3,000 students. 
Less than 3,000 more had as many as 1,200 students. Thirty thousand dis- 
tricts had less than 50 students. Schools in such small systems are doomed 
to be inferior. 

The present 45,000 school districts should be consolidated into some- 
thing less than 10,000 systems. The exact number of school systems that 
tvould provide the most effective organization, and their boundaries, can 
be determined only on a state-by-state basis. In most states the county 
provides a convenient and suitable geographic area for the administrative 
unit. Separation of cities, subdivision of counties into two or three areas, 
or combination of two or more counties into a single school district also 
may be found desirable in particular situations. 

All experience shows that effective consolidation cannot and will not be 
achieved by the local units themselves. Even under rather strong state 
pressure, “voluntary" reorganization requiring approval by voters in the 
local districts not only has proceeded at a snail's pace, but has usually 
resulted in consolidated districts that are still too small to provide an 
effective program or a sufficiently broad tax base. 

On tlte other hand, many states have achieved school systems of appro- 
priate size by mandatory state legislation. The practicality of reorganiza- 
tion by compulsory state law is demonstrated by the fact that 23 states 
have at some time reorganized their school districts in this tvay. These 
include all the Southeastern and New England states and such sparsely 
settled Western states as New Mexico and Nevada. Most of them succeeded 
in eliminating or almost eliminating small districts. 

The reorganization plan in a few of these states was not fully adequate, 
and in the Ne^v England states reorganization tvas carried out so long ago 
that redistricting is again needed. Despite this, these 23 states together 
contain fewer scliool districts with less than 1,200 pupils than do any of 
ten individual states that have not adopted compulsory state plans. 

The state governments created the existing multiplicity of units, and 
if is their responsibility to create units of school government that can 
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opc^ale eScchtely and efficieruly Achuxement of effective school district 
reorganization requires mandalory ccUon by the state government 

Cnee '.ufflciently large school districts are csiablished, small sdiools 
rt uhn them must be consohilated into schools oC efficient sue It is usually 
necessary for a state reorganuaiion plan to include prosisions to facilitate 
(’'e consolidation of individual schools 

2 STATE ASSISTANCE TO LOCAL SCHOOL DISTRICTS In most states the state 
goiernnent should take over from the local districts a larger share of the 
financial burden of schools 

For all pracucal purposes the local district has one source of revenue 
— the properly tax Although a district may have adequate economic 
resources to support unproved schools it ivil! often be unable to tap these 
re Qurces through the property lax Increasing the property tax, rate wiH 
further increase the already excessive burden on real property as compared 
uth other sources of mcoroe and magnify the consequences of inevitable 
u equates m assessments Moreover, property is less equally distributed 
among districts than otlier potential tax bases sucli as income or sales The 
inherent limitations ol the ptopcriy nx, as well as other limitations im 
posed by state law, are serious obstacles to the flow of funds into educa 
tion These will become more serious as linanaa! needs increase 

State funds should be distributed to local districts 1 /iroug/t a "founda 
lion ‘ program that insures each district unthin the state the financial 
ability to support its schools The program vve recommend requires that 
the essential ingredients of a satisfactory school program be establulied 
and Vept current as costs change IThile the ingredients are uniform, 
certain of the costs, such as transpoiiauon, may vary somewhat per pupil 
from school distncc to school district The state would then provide eadi 
sdiool district with funds equal to ihc difference between the cost of the 
foundation program and the amount that vtould be raised m the district 
by a property tax levied in all districts at a moderately low, uniform rate, 
based on full or at least equalized valuation of properly 

It IS important that the assumed tax rate be lovv enough to leave the 
local districts with some fiscal capacity to go beyond the ‘ foundation” 
program m supporting aspeas of the school program tliat they deem 
desirable, and thus to leave real scope for local variation and choice in 
establishing the level and use of school funds It is also important — tliough 
this IS a condition already met by most states — that slate revenues not be 
obtained from a state properly tax that competes with local governments. 

This second recommendaiion « closely tied up with the first Unless 
the basic sdiool distncls have adueved reasonable sue and financial 
strengtli, such a foundation program is extremely difficult to operate 
Both seruible school dutnet or^nization and an appropriate stale 
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foundation program are essential. Together they are capable in most 
states of eliminating the numerous local pockets of substandard education, 
meeting the financial requirements of a still-greatly-expanding public 
school enrollment, and providing the financial base to permit most school 
districts that have the leadership and desire to do so to move forward to 
establish better educational systems. 

3. FEDERAL SUPPORT FOR EDUCATION IN THE POORER STATES. In a number 
of states, mostly but not exclusively in the South, school expenditures per 
child in public school are much below the levels prevailing in the re- 
mainder of the country. IVhile there are notable local exceptions, teachers 
in these states are poorly paid and often are less qualified than elsewhere; 
the better teachers are hard to retain; classes are large; school retention 
rates are low; and education appears to be generally inferior. 

Per capita incomes in these states are lotv and the proportion of the 
population in public school is large. Inferior education prevails even 
tliough a higher percentage of the community’s income goes into education 
than in other sections of the country. Under the pressure of financial 
necessity, most of diese states have already largely effected the savings, 
additions to effective tax resources and educational improvements that 
school district reorganization brings, and they are supplementing local 
funds with large state programs. Additional state and local support is 
possible. But we believe that it is not realistic to expect that the poorer 
states will bring their schools up to nationally acceptable standards out of 
their own resources. 

These facts provide no rationale for further Federal participation in 
support of schools throughout the country, and we oppose any proposal 
for general support of school systems on a nationwide basis. IVe believe 
tile national interest in adequate education will best be served by con- 
tinued reliance upon state and local governments, ivhich are capable of 
meeting the schools’ needs and for the most part are, in fact, responding 
to the requirement for sharply rising expenditures. 

IVhile ive regret the necessity for any further expansion of the Federal 
role, we do find Federal supplementation of state and local funds necessaiy 
for the improvement of schools in the poorer states. We recommend that 
the Federal Government make financial gi'ants to support public schools 
in those states where income per public schoolchild is substantially below 
the national average. The formula we suggest for apportioning these 
grants would involve an annual Federal cost of about S600 million at 
present. The program we propose contains safeguards to ensure a reason- 
able level of school support from the state’s own residents and to prevent 
the substitution of Federal funds for local funds presently expended. 

Some members of this Committee would prefer to go beyond Federal 
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23 a)stance to the low income states and would favor a program of Federal 
participation in the general costs of education throughout tlie country 
OtheR believe that Federal support — m addition to what is now being 
done — IS unnecessary or unwise whether it is nationivide or confined to 
ihe low income states 

4 CTO5N EFFORT TO IMPROVE THE SCHOOIS. The numerous ciltterts 
throughout the country who apprecwte the need for unproved education 
must be 6etter organized to bnng this need to bear at every level of 
government — local stale and Federal Thts is the nay to generate the 
energy neressary for results 

Outstanding examples of effective local action for better schools shoiv 
what can be done and how Organized citizen interest will attract and 
stimulate strong professional leadership in tlic schools, which will m turn 
elicit further public support Public participation m school elections and 
budget hearings IS essentia} many non partisan groups such as the League 
of ^Vomen Voters have shown capacity to generate such participation In 
thousands of areas citizens committees to study school programs and 
school needs hate guided public discussion and government action These 
committees have been most effective when organized on a permanent) 
representative basis, in good working relationship with other local bodies 
and wuh a state committee and with professional assistance 


BUSINESS ECONOMIC DEVELOPMENT, AND THE SCHOOLS 

We believe that businessmen have a responsibility, as citizens, to par 
iiapate m the local, state and national effort to improve the schools But 
we would like to state speafically why we, the Research and Policy Com 
miiiee of the Comrauiee for Economic Development a group consisting 
largely of busmesstnen place high pnoniy upon the improvement of 
education 

To start with the narrowest reason, we recognize that one imporunt 
source of economic growth i$ improvement of the skills and adaptability 
of all groups in our labor force Within most occupations the skills re 
quired for useful performance are increasing and changing Employment 
opportunities for the illiterate and the s«ni literate are dwindling Occu 
paiions requiring major skills and long training are expanding ^Ve expect 
the schools to provide die necessary groundwork both for acquisition of 
skills and for adapution to changing requirements Special importance 
from the siandpoiiu of economic growth, as from other standpoints, 
aitadies to ibe education of individuals of excepaonal ability, liiose vvitli 
capaaty for leadership and the potentiality for new inventions, discov 
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cries, and innovations. Such contributions raise the income and living 
standards of everyone. 

America’s past accomplishments in iriising productivity, of tvhich tve 
are justly proud, tvere not obtained without gi'eatly increasing the average 
number of years spent in formal schooling. Since 1880 we have doubled 
the average number of days that pupils enrolled in public schools spend 
in school during the year. W’e have broadened and enriched the school 
curriculum, and greatly raised the standards of school staffs. If this has 
been a main factor in our past economic growth, even the continuation 
of our past rate of economic progress would seem to imply continued 
rapid improvement in education. 

But economic development is not in itself a sufficient goal. It is a means 
for expanding the range of clioices open to men. This range has already 
become ver)' large, and ^ve may confidently expect it to become larger. 
The need and the opportunity for wisdom and discrimination in the 
exercise of these choices become correspondingly greater. It tvould be 
shortsighted for anyone concerned with economic development not to be 
concerned with its uses and consequences. A proper aim of education is 
to prepare die individual to make wise dedsions — both in the private use 
of his income and leisure and as a participant in the democratic process. 

The whole nation has been shocked into awareness of a great threat to 
our national security. That a connection e.xists between our precarious 
security position and our educational system has become widely appre- 
ciated. This connection is sometimes found in die training of scientists 
and engineers. It is sometimes found in high rates of draft rejection for 
illiteracy and the inadequate backgiound of many ^vho are accepted into 
the military seiwices. But die connection between education and security 
is even more general and basic than this. 

^V^e have not sufficiently valued intellectual achievement — either in 
tvhat -^ve paid for it or in the respect and freedom we gave it. This apphes 
to all fields of intellectual endeavor, and not merely to the sciences. Edu- 
cation’s responsibility for national security extends far beyond the train- 
ing of scientists and seiwicemen. It extends to the influence that education 
exerts upon the ability of people to understand the alternatives before 
diem and choose ivisely among the real alternatives. The real danger to 
our security arises from the fact that we are not using our resources as 
wisely as ive could. . . . 

The education of the people to improve die quality of the choices 
tnade and thus to make the best use of die poiver of our economy and of 
our government is not a responsibility of the schools alone. The responsi- 
bility is shared by all the institutions and processes that form peoples’ 
understanding — families, churches, adult education programs, the media 
of public information and the course of life itself. But the schools are basic. 
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MOIIE TIM.\’ MOSEY /S nFQUIJlEt) 

In thj? stJiemcnt ^\c conccmraic on i»roWciH» al jcliool fiiuncc }>cca«iC 
wc Ijcheie ue arc Uucr ijnalifitJ «o cooMtlcr il>c>c {noblcim ilvan otlicr 
asptrts ci{ olucition lint ^^c inml our tonvicuaii tlui ilic pro- 

\iMoii of more inoncj wlnle oscMtial, i»iJl not ol iiwH winf) the iiauon » 
pioixT aspiratium lor Us sthooi s>«cni. 

The schools need as etearaiiewai tUey Cttn oblairt of u>ai ihey iljouW 
be ir)i»g to Qchicie aiul of Oic scojjc of tiicu tcv}>oiu»Ojtuics, a %icw 
ailapied lo lUc tctjuitcmcnw of moilcin life atiJ to tlie [wtctiuahucs of 
nldtaiion lial u ilic proj>tr Ixjbncc of toorscs lor sluilcnU of ilUlcting 
abilities uucicsu anJ cxjictiaiions of ctfucatiou bc^oiuf the lugfi school? 
\Uut should be the content of inilisiJua) courses? Wlut, m buef, do s»c 
cvpeci siudcius to obtain fioiii their public education* floss inuih stress 
should be phccil on jihjsical and social dcselopmcnl, character budding, 
or uuteusiup training? I loss far docs the rojsoaubdil) of the sdioots 
extend for (he prosision of facilities for communit) acusuies and of 
public athletic and other tnteriaimncm, or for the custCKly of cluldien 
unable to benefit from school but dangerous to tlie coimnunit) if released 
from scltool su|>crsision? 

We applaud die stqis some localuitrs arc taking in obtain btiud com 
miinity |sjrtiupatiou to study and roolsc prioriim among scliool ubjec* 
uses Dciennuution of objcctiscs and tcs}>onsibdiucs is no easy matter, 
but (»mcioiis decisions are likely to lead to a more coherent and ellectise 
sclioof jnograin titan Ssill be obtained in tficir absence 

Thesdiools need to use more cincicmly the resources asailable lo them 
to meet iheir objcctiscs Securing cthcicncy in public education has many 
asjsccts, but perhaps the most important <{ucs(iqiis concern teacher train- 
ing and compensation jxjIicics, mstruciional methods, the clTort made by 
the students diemsclscs, and (he ahocation of funds among dilfcrcnl tyfics 
of expenditures li is iinpoitaiit to stress dial erroneous decisions s»iiU 
respect to many of these most important a$Jx^cls of kIiooI oyierauons can- 
not possibly be oscrcoose by larger expenditures alone, honcser generous 
sie might be 

The nation is not getting Use full benefits that a deccnimlircd sdiool 
siruciure was intended to, and could, proside In the first place. local 
school systems and die public are often too relucuni to experinicni null 
new approaclies and tediniqucs This does not appear to be the greatest 
dilEcuIiy, hossescr Nearly esciy altenuiitc tJiat has been responsibly 
suggested anynhere has been uiod out in t number of sciiool systems 
-frequently oser periods cosering many ye-us. \\bat is lacking is the 
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development of appropriate standards to judge success or failiure; methods 
for systematic, objective appraisal of experience in different areas to 
determine rvhat has worked and what has not, and tvhy. Even tvhen 
experience has led to a consensus among informed individuals that an 
idea is a good one, it often takes decades before it is generally adopted. 
Clearly, tve need better channels for disseminating ideas and objective 
appraisals of them. 

IVe do not mean to disparage the good work in those fields that is now 
being done. But it seems clear that in education there is inadequate atten- 
tion to rvhat in business would be called research and development, and 
to the application of research findings. Private foundations and profes- 
sional associations, and the schools of education, could do more in this 
field. The United States Office of Education has recently secured addi- 
tional resources for this purpose, and die importance of its leadership is 
clear. State departments of education are especially well positioned to 
disseminate research findings to local school systems, and urgently require 
a directive and funds to engage in these activities on an adequate scale. 

Local school systems might now consider the appointment of a special 
official to encourage experimentation and to be responsible for the adop- 
tion of tested improvements. 

A more receptive attitude toward new ideas must be cultivated in 
school administrators — at the state as well as the local levels, in the schools 
of education, and among parents. Methods of determining what is useful 
and accelerating the adoption of proven ideas may well be the greatest 
need of all in our educational system. 


Agnes E. lileyer 

45. Shmis and Schools'^ 


In his study of education in American high schools, entitled The Amer- 
ican High School Today, Dr. James B. Conant encountered the ivrath of 
the teaching profession, largely because he proved that our bright students 
were not rvorking hard enough. ^Vith his latest book. Slums and Suburbs, 
in my opinion the most important of Dr. Conant’s reports on education, 
he has brought down upon himself the wrath of Negro leadership and 
that of our sentimental liberals who, with more heart than head, favor 


* From the Atlantic Monthly. February 1962. pp. 76-19. Reprinted trith permis- 
sion o£ publisher and author. 
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schools and Ills insight into dim lundamenB p ^ 

„t democracy Me met on sanou. occnsiom consennons 

president ol Harvard L mi ersity sometimes at hug ^ic halls oi 

rf teachers sometimes at small suburban gather, g standards ol public 
Congress uhere rve iiere both arguing tor g heartening m 

education and lor federal aid to the public school It ii .shed 

me that the president oS Harvard Uiuiejsity iiho “ “ 7„ta 

chemist 1 as also deepl. iniohed lu the dee opment rf amnuc 
could 6nd the lime to tahe an acute part m U.e be 

schools and to express his consiciion ihai higher ^ public 

jtnprosed unless the foundation of our educational sys 
schools isras strei gthened tluoughoui the nation ,«.nt to me 

Ut me confess that his mmal report vas a 
largely because the title The i^meTicon Wig/i Sc/ioof Todoy p 
much Obviously Dr Conatit isas obliged to set limits to nis 
chose the comprehensue high schools which enroll a unr ° 

school population and exist chiefly m smaller cities of ten to 

sand inhabitants I rebelled against Dr Con^tiis arbiuary figure 
cent of the student body as comprising die gifted ones who alone s 
encouraged to punue an academic career The other 85 per ce 
brushed off as fit only to be trained m marketable skills O^un 

academic s\ork as such a vocational curriculum would permit 
cil on Basic Education has just issued a leport that 35 per cent 
schoolchildren are seriously retarded m reading and 40 per cent 
not reading as well as they might Surely these children with rem 
reading lessons could leam even iii high school to prepare ihemse ^ 
cope with academic work instead ol being relegated to Dr 
per cent who are to be excluded from the elite 

1 agreed enthusiastically however wiUi Dr Conani s just criticisms 
the curriculum in our large high schools his insistence on 
study in the fundamental academic subjects his accusation that our 
boys and especially our bright girls ate not encouraged to wor 


enough and instead of doing homework are allowed to fritter away ^ 

energies m senseless afterschool acUMUcs These accusations made y 
distinguished an educational authority stung the pride of dm tea 
profession Instead of admitung these shortcomings the educators 
on Dr Conant s call to greater excellence and greater student moU' a 
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by denouncing his program as “aristocratic," because he insisted that any 
bright high school student could readily carry five, rather than the tradi- 
tional four, academic subjects a year. 

In his new book on schools in the metropolitan areas, Slums and Sub- 
urbs, Dr. Conant fills the lacunae of his first volume and, by citing tire 
records of six so-called lighthouse schools, confounds the aritics who 
maintain that his demands on American youth are too severe. For these 
six high schools, and he could have cited more, prove beyond doubt that 
five academic subjects can be carried successfully by any bright boy or 
girl without undue tension and strain. 

His latest volume has met with sharp criticism from another direction. 
It has aroused the indignation of Negro leadership. Since the education of 
Negro clrildren should progress with all deliberate speed, their parents 
ought to realize that Dr. Conant’s advice for the improvement of educa- 
tion in the large Negro ghettos of our big Northern cities is sound. In 
fact, of his several valuable treatises on American education. Slums and 
Suburbs is the most important one Dr. Conant has written. 

He points out that the prime responsibility of schools, instruction and 
learning, is hampered if students — ^white or Negro — are disturbed, sick, 
or hungry and their parents are irresponsible or, worse, in prison or on 
probation. Dr. Conant dismisses as irrelevant the academic curriculum 
demanded of the comprehensive high schools. "The nature of the com- 
munity,” he says, “largely determines what goes on in tlie school. There- 
fore to attempt to divorce the school from the community is to engage 
in unrealistic thinking, ’(vhich might lead to policies that could ^vreak 
havoc with the school and the lives of children. The community and the 
school are inseparable.” Given the unavoidable social responsibilities of 
the urban slum school, ivhat becomes of our democratic boast of equality 
of opportunity when the wealthy suburban communities spend SIOOO a 
year per child and the large cities less than half that amount? 

Dr. Conant’s book is thus a powerful appeal to the American con- 
science, an appeal for justice to our Negro fellow citizens all the more 
effective because it is based on his scientific analysis of grim facts. But 
the calm objectivity of the scholar is shaken by the shock of discovery, of 
his exposure to the sordid living conditions in the slums and their effect 
on the process of education. As a result, he makes a passionate appeal for 
equality of opportunity for the Negro child, tvhich brings into sharp focus 
the heights and depths of American culture. 

“I have walked through school corridors in slum areas and, looking 
into classrooms, have seen children asleep with their heads on their hands. 

Is this situation the result of poor teachers without either disciplinary 
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control or tcadiing ability? No, the children asleep at iheir desks hate 
been up ali night ivith no place to sleep or else bate been subject to 
incredibl) violent family fights and horrors dirougb the night. Checking 
into one case, a prmapal told one of my staff that after climbing sin 
Pights of 3 tenement be found the boys home — one fildiy room vviili a 
bed a light bulb and a sink In the room lived Uic boy s mother and her 
four children I might add that it is not unusual for teachers m diese 
schools to take home VMih them children witli no place to go at night 
Seeing through Dr Conani s eyes, 1 fell as if I were being confronted with 
such misery for the first time 1 share his indignation when he adds ' It is 
after visits to sdiools like these tliat I grow impaiient with both critics 
and defenders of public education who ignore the realities of sdiool 
situations to engage in fruitlos debate about educational philosophy, 
purposes and ilie like These situations call for action, not hair splitting 
arguments 

The actions he presaibes are definite and salutary 

The roost acute problem m Negro slums is unemployment of youths 
between sixteen and twenty-one It ranges Irozn 1? per cent on a nation 
wide average to 70 per cent m some areas This is soaal dynamite, says 
Dr Conant ft ii not the sole cause of delinquency and aime, but it is a 
major contribuuon to them The educational experience of youth should 
fit their subsequent employment Vocational training should be upgraded. 
One solution lies m study and work programs An auto-mechames shop 
for boys should exist lu every metropolitan higfi scfiool But the best 
vocational training does no good whatever when it prepares boys and 
girls for nonexistent jobs indeed, highly trained Negro boys and girls 
who cannot find a market for their skills are apt to become all Uie more 
embittered 

Raaal discrimination now makes unemployment chronic for the Negro 
male North and South In die largest cities, the employment of youth is 
literally nobody s aSair DiKnminauon extensively practiced by employ- 
ers and unions is a serious roadblock. Effective placement services and Uie 
cooperation of labor management conunutees arc essential, the obligation 
of the school should not end when the students drop out of school or 
graduate. Guidance officers ought to be given the responsibility of fol 
low up from the time pupils leave school until they ate tv\eniy-one years 
of age This total program will cmi money for additional staff Not only 
more guidance officers but more teachen, and higher salaries for them, 
are necessary, as well as speaal tnuning programs for teachers in slum 
schools They must enlist the interest of parents in the slum areas tlirough 
adult-education programs 

Indeed, the whole probI«n of fioancing public education m the large 
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cities is a major national concern. Federal aid to improve education in 
our urban slums is essential if ive are to avoid serious social unrest. For 
a mass of unemployed and frustrated Negro youth in congested areas of 
a city may be compared to the piling up of inflammable material in an 
empty building in a city block. Potentialities for trouble are surely there. 
What can words like “freedom,” “liberty,” and “equality of opportunity” 
mean to these young unemployed Negroes? Ho^v ^vell prepared are they 
to face the struggle rvith Communism, which shorvs no signs of abating? 
Our success against the spread of Communism in no small measure de- 
pends upon the successful operation of our orvn free society. 

Dr. Conant makes it aystal clear that he is much more concerned 
about the plight of urban parents whose children drop out of or graduate 
from school rvithout prospects of further education or employment than 
about the plight of suburban parents whose chief ambition is to enter 
their children, regardless of intellectual qualifications, in prestige colleges. 
Moreover, he urges suburbanites to take an active interest in improving 
urban education. 

I have sought to create anxious thoughts in the minds of the conscientious 
citizens who, while living in the suburbs, work in the city. To improve the 
slum schools requires an improvement in the lives of the families tvho inhabit 
the slums; but without a drastic change in die employment prospects for urban 
Negro youth, little can be accomplished. We need to knoiv the facts of urban 
educational problems. When these facts indicate a dangerous social situation 
the American people should be prepared to take prompt action before it is 
too late. 

Without becoming an alarmist. Dr. Conant, in Slums and Suburbs^ 
makes a most ardent and effective plea for equal educational opportunities 
for Negro children and for their parents. Nevertheless, he has been 
severely criticized by Negro leaders, by “professional" friends of the 
Negro, and by many other advocates of school desegregation who feel 
that he has hurt their cause by his treatment of this stormy, emotion- 
laden problem. What does Dr. Conant actually say? First, he makes the 
point that the Supreme Court decision declared "the segregation of chil- 
dren in public schools solely on the basis of race” illegal. In other tvords, 
de jure segregation as practiced in the South is condemned by the Court, 
but de facto segregation, rvhich is unavoidable in huge Negro ghettos, is 
a very different situation. “The justices,” he points out, “appear to have 
e.xpressed no view as to whether the pupils in a completely Negro school 
are deprived of equal educational opportunity if they are not assigned 
solely because of their race. In short, if one group of children is separated 
from another group because of the neighborhood in tvhich they live, the 
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fact of this separation is of and by ilself no evidence of an inequality of 
education Whether the facihues and instruction ire equal is to be deter 
mined by examining llie schools To assume that Negro education can be 
satisfactory only if in each schoolroom there are some uhite children 
in Conams opinion to take a defeitist view of Negro education in our 
large cities I agree with him m his belief that a sense of mfenonty can 
be removed by the expenditure of sufficient money to augment staff and 
ficiliiies and by an integrated staff of white and Negro administrators 
and leadiers 

The situation m New York City where Negro children have been 
transported by bus to distant white schools has proved that tins is a 
trivial costly ineffective solution to desegregation and m the case of the 
elementary school dnldren may even be deinmental There are in the 
New York City school system about 170000 Negro cliildren in the kinder 
garten and grades one to eight Of Uiese slightly mote than 6000 or a 
little more than 3 per cent arc tramported to wlnte schiwls How was 
this token group chosen? I do not know but if such an experience is 
essentia) for all Negro children n seems a great injustice to llic vast 
majority since tossing 170000 children around the aiy is impossible 
Why make an exception for a handful? Why not use the money instead 
for improving the schools? 

Moreover is it not too great a striin for Negro children to have to 
journey every day to a remote white school for a few houtt and then 
return to their Negro neighborhoods? 1 discussed this procedure with 
some Negro high school students in another aty who after attending a 
distant white high scliool had returned to their Negro high school and 
I am convinced that anificial desegregation is harmful IVhen I left my 
friends and went to the while higli sdiool said one tall young athlete 
It made me so nervous to compete with ulme children who are strangers 
lo me that my hands would sweat Uhat then does being tossed between 
a strange white school and a fanuhar Negro neighborhood do to a htt)e 
boy or girl? 

Anotlier point vs of major importance How can tlie teaclier in some 
remote white school know the imported Negro child s home and back 
ground? Yet without such knowlc^e she u handicapped in teadnng the 
dnld No ihe little elementary schwJdiddren are much better off m their 

community schools with ihcir friends m a fanuhar background even 
though It may be a slum 

Take for example the situation m Washington D C where dc jure 
used to exist The schools have now been integnted as far as 
this was possible But the Capital suU has xnd always will have all Negro 
schools because 81 per cent of the duldren are Negroes and their ratio to 
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white students has been increasing annually. !Many schools cannot be 
desegregated except as to the teachers, since there are not enough white 
students to make it possible. This does not mean that these Negro children 
are receiving an inferior education. More of them go to college every year. 
This fact proves Dr. Conant’s point that the Negro child in an all-Negio 
school does not suffer from a harmful sense of inferiority, provided that 
the children and their parents realize that they are not segregated on die 
basis of race, but out of sheer necessity. 

The attacks on Dr. Conant’s position are unjust. He is as much op- 
posed to de jure segregation as any other law-abiding truly democratic 
American. Gerr)'mandering a district is just as abhorrent to him as de jure 
segi'egation. But I agree with him that “it would be far better for those 
who are agitating for the deliberate mixing of children to accept de facto 
segregated schools as a consequence of a present housing situation and to 
work for the improvement of slum schools whether Negro or white.” This 
is in the best interests of the Negio and of the nation. It is, indeed, the 
only hope for upgrading the education, both academic and vocational, of 
the total Negro population in our Northern cities. 

Since these cities contain almost half of our Negro population, the 
improvement of Negro education and job opportunities is the quickest 
route to raising the economic and social status of the race. 

These improvements cannot be achieved as rapidly as they should with- 
out federal aid. The Negroes should not be afraid to use their considerable 
political poiver to urge passage by Congress of a bill for federal aid to 
public schools. Nor should they fear that segregation will be strengthened 
in the South if the all-Negro schools benefit by federal assistance. If the 
segregated Southern schools were made wholly equal in the quality of 
staff and facilities, white children would not travel for miles to go to a 
white scliool. They tvould go to the nearest Negro school and thus con- 
tribute in many areas to a voluntarj' process of desegregation. 

But Negroes should insist that federal aid be refused to all private and 
sectarian schools. For nothing would segregate the Negro more effectively 
and permanently, both in the North and the South, than the proliferation 
of private schools, which are free to select their student bodies, and which, 
in any case, most Negroes cannot afford to attend. If the federal govern- 
ment should yield to the pressures, now heavier than ever before in the 
nation’s history, for the support of private schools, the public schools 
would become pauper schools in our large cities, attended only by Negroes 
and poor whites. 

The struggle to improve education of the urban slum schools, Negro 
or white or desegregated, rvill triumph more quickly if Dr. Conant attains 
his goal of arousing the conscience of our country. 
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Equality is the moral impCTaute of our era The problem is how best 
toachieveit If Negro leaders and N^o parents accept Dr Conant'ssage 
advice. I am convinced that his latest book, Slums and Suburbs, will prove 
to be a turning point m the history of their race, and eventually tliey vull 
be grateful to him 

Not satisfied wuli the wound stnpes he has already earned. Dr Conant 
IS now engaged in a study of teacher education and training Other people 
have been known to step into a hornets nest, but not deliberately I can 
only say with more devoutness than I usually feel I pray the Lord his 
soul will keep 
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PUBLIC HEALTH, 
PUBLIC WELFARE, 

AND PUBLIC PROTECTION 


Increasing longevity has raised the associated prob- 
lem of financing the medical expenses of our senior citizens who 
have an average annual income of approximately §2,000. In 1956 
the voters of Colorado approved a medical care program for 
senior citizens ivhich provides that any resident dra^vung a 
pension from the state is eligible to receive free medical care. 
James Harwood, a staff reporter of the Wall Street Journal, 
mites of the problems that have beset the Colorado program. 

Approximately sex'en million citizens are ^velfare recipients. 
A controversy has developed over the effectiveness and usefulness 
of the welfare system as now constituted. City Manager Joseph 
M. Mitchell of Newburgh, New York, touched off a nationwide 
furor in 1961 by his “get tough” program with welfare recipi- 
ents. A. H. Raskin of the staff of the New York Times scruti- 
nizes the Newburgh program, its proponents and opponents, 
and concludes that a re-examination of '^velfare programs is 
needed. 

In an attempt to cut the expense of protective functions, a 
number of communities have been organizing public safety 
departments ivhose members are qualified to provide police and 
fire services; this relatively new development has been a con- 
troversial one. Mitchell Gordon, a staff reporter of the Wall 
Street Journal, records the problems associated with the inte- 
grated police and fire department. 

355 
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James liaru-ood 

46 Health Plan’s Ills* 


A iutlc more than three tears aher it began Coloradns once ttjdcly 
heralded {irogram ol itiedvcal care lor ibc aged is undergoing emergeoc) 
surgert 

Officials in this so<al)cd uellaie stale issued orders earlier this )car 
barring oliUtcrs lotetcxi 6v lU program from entering hospitals except m 
emergencies In adihiinn ibe^ cm the oiaximum free hospital stay from 
21 to 18 da\s cii nnuicil free ambulance lersice and himted ntining 
home care i > iiH ihc most feeWe ol the aged 

The cviihail. in Ixncfils Coltoucd discltrvure that costs for the old-ag€ 
mwliial propnin i ere far oiitsiiippmg ibe $10 million budgeted for the 
fiscal scat ending June ^0 a $l 4 tvwllion deficit v»as loonung £'en die 
recent cuibaiki are not going to sase iJie program from being splattered 
viithicdink state ffioafs took for a deficit of more than $600 000 b) the 
end of the fiscal \ear 

Increasing charges for hospiul and medical scrsices are contributing 
to Colorado! i«o« Hoipaa) fees base risen an average of 8% annuall) 
in eacli of the past four ^cars but over utifitation of facduiet^at vcifarc 
siorkers lenn the problem— « blamed by many lor the bulk of the plan s 
fiscal ills. ^ 

SSTicn die ttate put up that monc) « ^as bVe eieribodv bad come 
imo a b.g mhemantt uxWalltrK McKmxav eJ,a,man of tit SoK 
elfare Board whidi oversees the medical program Too taany pen 
sioners isuh colds and hennas decided it uas time to go to the hospital 
It wasji t long before ne reached die bottom of the barrel 


IMPACT ON OTHER STVTLS 

At a ume ishen many oilier states and tlir redexaJ Coveramen: art 
*5 proWtm. ol p.v«5 oM (olU moi.ovl talk J>t taoobte 
ol Colorado, pragma »„„h o dtae look Al™Jy U.ey ho.e helped 
rrag ahoM 5 tluauon „[ 5^,^^ engigcd m settms up 

5ear°®””“ '“*“^""8 fou* uuihorueil by Coupes 

''WII, Dole. j ,s l,u,ld,ng spong 
»tepia>dsaga .n.l ose-u« .0.0 m ntu nied.el-are tor .hedged progpun 
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scliediilcil to go into clfect July 1. Ruipli .M. Atkins, director of public 
assistance in Xoiiii Dakoia. icports his state trill retjuire prior authoriza- 
tion trom a (ouiiiy trclfaie hoat<I before any pensioner is eligible for 
tieatineiu. 'I’lie state tvili also tlcuiand contributions from a patient's 
family uhcii it is able to chip in. 

In 'I'emicvscc, .Mis. C.. Fr.ink Scott, commissioner of the Department of 
W'clf.ire, -sats (aiioiatlo's esperieiue is also playing a role in shaping her 
state'-s medical piogiain. “Don't think that Colorado deficit doesn’t scare 
a peison,” she ilctl.iics. .\li>. .Stott sa\s the state's plan will contain tight 
rcsttictiuns on entrance to hospit.iis. 'I'lie Tennessee program is slated to 
go into clfect Jtily 1. 


.Nl.W .Ml-.XICO CUTS HACK 

Colondo isn't the only state having trouble with e.'cisting medical care 
programs. On .M.itch I, .\ew Mexiio lethiceti its program’s benefits, limit- 
ing hospital care for the eKlerly to a ’'life endangcred-only" basis. In other 
moves, the state said it would only p;i> an oldstei's c-Kpenses for a maxi- 
mum of six home or olfice visits with .i dot tor a year, and limited any one 
itosjiital stay to 'Ji tl.iss. Iheviousl). such benefits were unlimited. Alurray 
A. Hint/, diiector of public welfare, explains; “W'e had to do something. 
We saw we were rapidly exceeiling our budget.” 

CMlomdo's ctinent cost cutting move marks the first reduction of any 
part of its old .age [irogiaim since it wa> set up in 1930. .At that time "all 
needy persons over GO" in the state who met residence recjtiirements set by 
the legislatinc were guaranteed a pension. From time to time, the pension 
benefits were libenili/etl tintil today a Colorado resident GO or over is 
entitled to a monthly pasment of .^lOS from the state. However, any oiit- 
siile income, whether it be from the Federal Social Security program or 
other sources, is deductetl before the payment. 

To (jualify as a “needy person," an apjiiicant for a pension must not 
bave property worth more than ■) 1,000, aside from his residence, and his 
spouse must not have property worth more than .'>2,000. To get a pension 

age 00, a person must have lived in Colorado for 35 consecutive years. 
To qualify at age 05, hotvever, a Coloradan need have lived in the state 
for only five of the previous nine years. 

In 1950, voters approved the medical program for the state’s oldsters 
and made any person drawing a pension from the state eligible for free 
nicdical care. Of 220.282 Coloradans over 00 years of age, more than 
52,000 were entitled to the medical benefits. 

^Vhen voters approved the plan, they authorized a budget of §10 mil- 
lion annually. Hardly anyone at the time expected costs to approach such 
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a fgure for many years It sure loolcd lilc a Jot o[ money 0)en states 
one legislator 

\Inio 5 t immediately spending on the program ran JugJicr tlian ex 
pccteil Jn fiscal lOaiSS first fuil scar of die plan costs totaled $6^00. 
000 the next year they climbed to $8 !al 000 By llic lliird year, actual 
OSS shot up to $10216 000 but the Welfare Board avoided a defiat by 
jiostpofting some spending until ibe current year Early this year die 
problem no longer could be sidestepped Benefits were cut sliarply 

In addition tlie slate began a craebdown on abuses whidi had crept 
into liic program and were siphoning off a growing sJiarc of die medical 
funds. For example in March the Welfare Board snapped up the license 
of one nursing home for falsilying reports The state bases its payments on 
the classification o{ the home which is determined by die sue oE its staff 
and Its faedmes Tins home was refsorimg a larger staff ol professional 
persons than it actually had in order to be paid as a top grade home, 
reports Guy R Jusiis director of Colorados Dcparinient of Public 
W elfare 

Welfare officials also have been vexed by the large number of pensioners 
who have used die program to take care of needs otJier tlian medial 
Frequently cited by officials arc the lonely old ladies vsho go to the hospt 
tal as often as possible to retei m free food and attention Also mentioned 
are couples wJio (lave used the plan as a handy smer for parents who 
couldn t be left alone 

When die cutback first began Mr Jusus realis I received a call 
from a vioman vsho chewed me out because she and her husband wanted 
to attend a convention and had planned to put his father tit the hospital 
until they got bacL WiUi the rules dvanged they couldn t do u 

CHECKING 0\ DOCTORS 

The \\cUare Department also swung an ax on some of the broad 
powers exerased by physiaans under Uie medical program In a move 
that has stirred die anger of many physioans the state ordered hospitals 
to establish admissions commiiiees of three staff doctors to rule on die 
conditions of all patienu 

Many physicians were being far too easy going m determining whether 
an elderly patient should go into a hospital or not says Mr Justis Its 
much easier for a doctor to treat them m die hospital Uian to go traipsing 
around the lovsTi on house calls So some doctors send them all to the 
hospital and treat them on a mass basts This sort of thing had to be 
slopped 

Sute offiaals hope to get pbysiaans to cooperate v oluntanly in holding 
down cosu of office treatments and drugs for pensioners Claims Dr Jolm 
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E. Robbins, a Denver doctor who also serv'es on the State "LVelfare Board: 
“If the physicians don’t cooperate, we’re stuck.” But Dr. Robbins isn’t 
overly optimistic. “Take the doctor in the small town, for instance. He’s 
got to live in that town. It’s hard for him to turn folks dowm. And even 
the city doctor has to remember that each elderly patient has about 15 
members of his family who are also patients and rvho won’t be too happy 
if the old man isn’t treated well.” 

Though the state’s medical societies have pledged their support to the 
IVelfare Board’s efforts, many individual doctors are holding back. In 
private conversations, some of them jealously oppose the idea of having 
their diagnoses picked over by other physicians. Some also fear the possi- 
bility of public and professional criticism for “violating” the current rigid 
admissions requirements may make them dangerously over-cautious. Also, 
they blame the state for cutting back on hospital treatment without 
making more provisions for office and home care. . . . 

BL/V.ME PUT ON PENSIONERS 

Many physicians are ruffled by the charges drat they’re to blame for the 
program’s ills. Instead, they point to the pensioner. At a recent hearing 
of the state medical advisory board. Dr. Vetalis V. Anderson, president- 
elect of the Colorado iVfedical Society, accused healthy pensioners of 
“shopping around” until they found a doctor willing to put diem in the 
hospital. At the same meeting. Dr. H. M. Husted, a Denver osteopath, 
told the board he has checked hospital charts and found “many who had 
no business taking up hospital beds.” 

As might be expected, some of the most vocal criticism of the recent 
cutbacks in the medical program is coming from the group most directly 
affected — the pensioneis. “Medical care has been cut back to where the 
program is almost useless as far as old people are concerned,” grumbles 
Charles E. Bloedarn, president of the National Annuity League. 


A. H. Raskin 

47. JYezvbui'gh’s Lessons for the Nation^ 


Seven turbulent months have passed since a declaration of war on the 
welfare state thrust this drowsy Hudson Valley community into national 
prominence. Its City Manager’s “get tough” program for cutting relief 


• From the New York Times Magazine. December 17, 1961, pp. 7 and 57-59. 
Copyright by the New York Times. Reprinted by permission. 
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rolls has made Ncivburgli both s>mbol and batilcgroui'd In a national 
conflict o\er the billion a jcar Americjn taxpa>crs provide for public 
assistance to the ntetU 

Ranking public oiriajls indusiriahsts, union leaders, umvmiiy pro- 
fessors, social workers white suprematists, Ncgio otgmualions, jxiliucal 
extremists a( Right ukI LcR citizens homei} about llie high cost of 
government nml niittnv worried about the high cost of Iiumaii misery 
have condemned or applauded tlie Newburgh plan with a \chemencc 
normally reserved loi debate on such cosmic matters as nuclear bomb 
tests or the faie of Berlin 

The noisv tide has attained sucli force that an earnest Newburgh youtli 
in a cliecked mackinaw, standing wliere George Washington once made 
his headquarters and wrote his dcchnalion of a tlirone. nowr gives a visitor 
ibis quavering vppraisal of tlie cuy s new found celebrity "No lilllc town 
ev er got so famous $q fast except Little Rock, and no other town cv er had 
so many people figluing about what u did and whctlier ti should have 
done It " 

Newburgh} total population of SLOOD—ridi and poor, employed and 
unemployed, sick and well — is less dun one tenth tlie number of penons 
receiving public relief m New York Cuy. sixty miles avvay. all the Fcdcntl. 
state and local money Newburgh sficnds on welfare m a year would 
scarcely meet New Yorks relief bill for a single day Wliai signiftcance 
can tlie success or failure of an aeiempi to make sucii a small vvelfare 
system still smaller have for die nation and its seven million relief 
recipients? 

The seeker after answers goes first to the program's author, now the 
center of a storm as violent as the one that has engulfed his brain child 
He is City Manager Joseph McD Mitchell, a 59 year-old professional 
bureaucrat turned crusader against buticaucrats, do gooders and bleeding 
hearts Last Afay he started his campaign to banish "clnselers, loafers and 
soaal parasites from the relief rolls by ordering a surprise muster of 
welfare recipients at police stations All who could walk, including the 
aged, the blind and the disabled, hobbled to precinct houses to identify 
themselves and pick up their checks Result of the round up not one case 
of fraud 

Mitchetis next move was more comprehensive On the strength of a 
special study of relief operations, he charged that shifiless migrants from 
the South were flooding tire relief rolls and that the city was subsidizing 
crime, immorality, slums and a genera] ‘‘pollution’ of social standards 
This was the juznping-off point fw thirteen new rules, all aimed at putting 
more pressure on people to quit relief 
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The rules ranged from cutting off assistance to unwed mothers tvho 
bore any more illegitimate children to compelling all able-bodied men on 
relief to work full-time on municipal projects. Senator Barr)' Goldwater 
quickly announced that he found the Newburgh approach as exhilarating 
as an Arizona breeze, but his enthusiasm was not shared by the State Board 
of Social "LVelfare, rvhich regulates basic relief policy in New York. 

The board got a court order to stop the Mitchell program after de- 
nouncing it as illegal, inhuman and unnecessary. Statistics prepared by 
the state agency indicated that Newburgh, far from being crushed under 
the weight of its relief burden, had a much lighter load than other com- 
parable cities. Even the supposed deluge of migrants flocking to New- 
burgh to luxuriate on relief took on less ominous dimensions in the cold 
light of the state report. It showed that only S205 had been spent last year 
on aid to new arrivals, ^vith every penny of it reimbursed by the state. 

Today, undaunted by the injunction or the state’s suggestion that he 
has neither chiselers nor crisis to combat, Mitchell insists that his economy 
program is making headway through a combination of “psychological 
warfare” and “thought control.” The psychology is directed at making 
life on relief as unpleasant as possible so people ivill be more eager to get 
off. A state report says the effect has been to turn welfare into a “chamber 
of horrors” for those seeking help. 

The thought control measures are aimed at the ’LVelfare Department 
staff. Mitchell believes all graduates of professional scliools of social tvork 
are indoctrinated rvith the “maternalistic” notion that people should do 
nothing for themselves but leave everything to government. His remedy 
is to try to infiltrate the department with enough officials who are inno- 
cent of any knowledge of social work to set in motion a kind of reverse 
brainwashing. 

In Mitchell’s office at City Hall, serenity about the rightness of his 
program is so pervasive that he answers a question about it by turning on 
a wire recorder. His voice booms out an announcement that “The New- 
burgh Plan Continues to Succeed” and proceeds, rvith the mellifluous 
detachment of a radio commentator, to tell how the city’s people fought 
for home rule in a revolt against the welfare state. 

It is a simplistic recital, in which relief is blamed for every community 
ill from social disease to increased fire hazards. The fight over his program 
permits a clear differentiation between good guys and bad guys. Allied 
Wth Mitchell are “politicians of principle, taxpayers, the man on the 
street, the ivorking man and the business man.” Against him are unscru- 
pulous politicians and assorted eggheads who dtvell in a “fairyland” unre- 
lated to real life. 
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Mitchell putlus program to the test of the voters last month by offering 
!o resign if two incumbent ■Republicans were not re-elected to the City 
Council They squeaked throu^ by narrow margins m the face of a 
general Democratic trend Thus encouraged MiCcIiell has been showing 
so many signs of eagerness to run for state wide office that some of his 
closest backers bare called on him to stop campaigning and spend more 
time on the job His foes would be happy to have him go— but not to a 
higher post They assert that the whole drive to slash relief was a cynical 
hoax devised to advance Mitchell s political fortunes at the expense of 
the needy 

The City Manager impassne as an Ivy League Buddha in button 
down shirt and tweed sports jacket, answers such imputations with a fresh 
sheaf of statistics He reports that ihe number of persons on relief dropped 
from I 382 m February to 900 m October, tvithout tlte exclusion of any 
one in genuine need The resultant savings he says, will help give the city 
Its first lax cut m eight years 

As usual the figures do not go unchallenged The state notes that wel 
fare rolls m the test of Orange County dropped even more than those tn 
Newburgh and that fifteen other upstate welfare districts also showed 
bigger declines Seasonal factors not the Mitchell pTOgram, are held 
responsible for tlie drop 

Mitchell s assertion that ius plan will make n possible to run the relief 
system next year for $92 000 less than the $1 000 000 m Federal, state and 
city funds originally projected for this year also jirovokes an argument 
The state contends that Newburgh s share of its relief bill has been stand 
mg sttll at a little under $340 000 a year for the last three years Under 
Mitchell 5 new budget estimates it says, the local contribution for 1962 
will be up $40 000 not down 

The bickering over figures fades when the visitor gets away from the 
embattled pohcictans and wandm into the slum districts, where most of 
the relief families live He walks past a clturdi, wiUi a sign proclaiming 
lhai It IS a soul saving station, and he is reminded that welfare is not 
merely caseload and money but also people 

He climbs inky stairs and knocks at the doors of a dozen cold water 
flats Behind each is a story of deteat — the wrecking of a life or a family 
by disease desertion lack of educational or economic opportunity, and 
someijmes by laatulesi personal madecyiacy ot mLalidyiistmewt 

A 42 5 ear-old father, just released from a Veterans Administration 
hospital after ireaunent for epilepsy, stares emptily mto space He worked 
steadily as a maclunisi until penodic seizures forced jura to stop two years 
ago I was brought up to work, hesay^ I want to take my wife and the 
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four kids to a real house. This ratliole is falling down and the landlord 
won’t fix it up. I can’t work; I just sit and shake.” 

A 33-year-old ironworker with one eye, who attained local fame last 
July as the only able-bodied man the Welfare Department could find when 
it tried to set up a work relief program, shivers \vith his wife and six 
children in a house that has no stove, heater or hot water. He freed him- 
self from relief in October by earning §400 in ten days on a school con- 
struction project. Now he is having trouble getting back on the rolls 
because he cannot explain where §90 of his pay ■went. His 'svife is 'worried 
that the city will institute court action to put the children in foster homes. 

“I have faith in The Man Upstairs,” she says quietly. “He wouldn’t 
send us children if he didn’t want us to have them. We are not unfit par- 
ents, and ■^ve are not vegetables. We will fight in court to keep our kids, 
and we won’t be in contempt because we ought to have them. 

A similar determination to resist any effort to take away her children is 
expressed by a 28-year-old mother, whose husband has left her and who 
cheerfully admits that the last two of her nine children were not his. Each 
relief household adds a tile to the dark mosaic of lives misshapen by a 
boundless range of afflictions, weaknesses and social pressures. The only 
integrating factor in the list is the welfare check as a shield against 
destitution. 

How does the 97 per cent of the city’s population not on relief feel 
about the City Manager’s campaign? An inquirer quickly discovers that 
those most ardently on Mitchell’s side believe the real problem in New- 
burgh has been the increase in its Negro population in the last decade 
from one-sixteenth of the total population in 1950 to one-sixth last year. 

A retired gi'ocer sums up his feeling this ^vay: The Negroes who are 
moving up here these days want everything for nothing; they have no 
respect for anybody; they knock you right off the street. A construction 
worker voices the same idea: “Mitchell is right in keeping the riffraff out. 
They come in here by the truckload, get in a house and have kids of all 
colors and force all the decent people to move away. 

Such sentiments draw a sharp rebuke from Mayor William D. Ryan, the 
lone Democrat on the City Council. Ryan feels so strongly against Mitchell 
that he had bought a one-way bus ticket to New York to present to the 
City Manager on Election Day if his candidates lost. Ryan praises the 
desire of Negroes to move Nordi in search of a better life as a product of 
the same impulses that brought the early colonists to America. 

“This whole welfare fiasco was set up to frighten the Negro from corn- 
ing to Newburgh,” the Mayor says. “Are we to tell these people they can t 
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seek a better way of Itfe^ Uctl lie pbying uglil into the hands of Uie 
Comrnurnat') if vc did fme no problems here of luigranis going on 

r-'liLf In 'act wc ha\c no senom welfare problem at all The situation has 
ecu blown up out q[ all proj»rUon \Nc arc jusl an ordinary city as far 
IS iKdit Is onctnicil 

For uutij III Newburgh the question docs not lend itself to resolution 

in (e nennrv lenus They sec a slot» decay in their 2o0 year-old city and 

il e\ ne con\ meed ih it something needs doing to keep it healthy They 
[tel ut tne Mntlicll formula is wrong m that u blames the ixior for all 
I c evils ihai produce poverty They think a belter approads to lower 
f h f (s to grapple with die rooU of social neglect 

Tins means an iniensvficd drnc co attract new industries and a better 
coordination of community agencies to fight for more schools, improved 

I using and better miergroup iclaiions Newburgh s biggest industries 

II w vre 111 relatively low paid fields like handbags and garments Rigid 
piiierm of segregation exist m housing New bridges must be built be 
cwtin the races to prevent color conflict from taking violent expression 

The pohiical tensions and frustrations that are renected m Newburgh 
exist m a thousand oilier communmes Those who lee! relief programs 
have become instruments of moral and finanual bankruptcy clash with 
iho e who see in die dnsc lo cut relief spending a general nghtwing 
ass tih on all die social reforms ushered in by Franklin D Roosevelt* 
New Deal 

But even among those who consider the Newburgh plan a return to 
the Dark Ages m avoidance of social respomibihi), there is a willingness 
ti) acknowledge that relief programs need a basic overhaul No significant 
re cxaininaiion of ihe welfare system has been made since the depression 
of the Thirties brought into being almost overnight a host of new Gov 
crnmeni agencies to provide emergency aid to millions of jobless worken 
and their families 

In every major city and slate questions have been raised about the 
extent to which abuses have crept into relief administration about 
whether enough i$ being done to discourage habitual dependency, and 
about the possibility of reorganization to guarauiee that communities re- 
ceive maximum social good for tlicir welfare dollar 

One of those who believes most emphatically that relief policies have 
been m a state of dnft and require a new look is President Kennedy s chief 
patrolman on the welfare front. Secretary Abraliam A Ribicoff of the 
Department of Health, Education and kVelfare His approach is ISO de- 
grees different from that taken by Newbu^h, he considers the Mitclieil 
formula heartless and wants a vastly increased stress on positiv e measures 
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to prevent people from, needing relief and to rehabilitate those already on 
the rolls. 

Mitchell has no appetite for the rehabilitation idea. He regards it as a 
dream word invented by "welfare bureaucrats and empire builders’’ to 
encourage taxpayers to pour more money down the drain. His theory is 
that the country should get back with all practicable speed to the assump- 
tion of primary responsibility for welfare by families, churches and private 
charities. 

The heart of the difference between the Mitchell and Ribicoff schools 
lies in 'whether the main object of relief reorganization should be saving 
money or saving people. Ribicoff argues that a great ne^v mission of human 
renewal must replace the notion that the relief rolls are a social scrap 
heap. This would take the accent off die searcli for "chiselers” and put it 
on the regeneration of the ■will-to-work and the ability-to-work of the 
needy. 

The chief defect of existing welfare systems, in the opinion of state and 
Federal officials, is that most case workers are too overburdened ivith duties 
and too undersupplied with professional training. Thus they are unable 
to do anything ivorth-while in the way of analyzing the myriad problems 
that stand between their clients and a return to self-respect and self- 
support. 

This is especially true in the program of aid to dependent children, 
which has been the target of severest criticism on the charge that it en- 
courages illegitimacy. The question is how to curb the multiplication of 
children out of wedlock ivithout punishing the cliildren for the sins of 
their parents. 

In the worst cases of immorality and neglect, the right answer is court 
procedure to place the children in institutions or foster homes, even 
though such care involves a tripling or quadrupling in cost to the tax- 
payers. But, in many cases, removing the children from an atmosphere of 
maternal affection, even in a broken home, is much more likely to produce 
disturbance or delinquency than letting children and parent stay together 
as a family. 

Through expanded guidance and training services, unwed mothers can 
often be helped to lift themselves out of the need for relief. Washington, 

C., already has pioneered in this field by setting up a residential train- 
ing center to instruct young mothers in trades that would enable them to 
become self-reliant again. 

■A. similar broadening of family and job counseling facilities in all 
phases of relief, establishment of more day-care centers for children of 
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\vorWmg mothers more stress on mcnul health programs— all th«c are 
pare of a course tliat combines a recognjtion oi human Jignity v.ivl\ vod 
IV s ticeii for the soundest development of all its resources 

One tefomi that ts sure to be rccommencled hy Scacury RitucoH » 
te lerol participauon in the financing of local woil relief programs Now 
such programs arc aiithori/eil bj state law m Nen ^orV. and many other 
a CIS but no J-ediul money is aviilablc to help pay the bill How great 
the effect of this cliange vsiU be no one Lnons Many comiuunuics lure 
found work relief too cvptnsivc lo be practical, and some, hhc Newburgh 
have been hard pressed to find anyone on their rolls physically able to man 
the projects 

A special commitiee has just submitted to Ribicofl a blueprint for 
changes that go far beyond the simple adduioit of work programs Its aim 
IS to mm welfare into a jKWitire ucalih producing force for the nation 
through new preventive tnd protective semecs Under such a plan, more 
money might liavc to be spent now but the committee ts convinced it i* 
the only sound long range way to cut the rolls and restore families to 
finanaal independence 

Thus the result of the furor stirrcvl by ibe Newburgh cxperirocnt may 
be Adnunistracion proposth (o increase the range of Covcnimcnt activity 
in the welfare field Sudi a solution will generate in Congress and m 
legislative halls an even more sonorous debate than rages here The last 
has not been heard of little Newburgh as the nation strives for a welfare 
program chat will balance the requirements of hardheadedness and w arm 
hcartedness 


lUitcheff Gordon 

48. Fiicmen-Cops* 


Pressed by the soaring cost of police and fire services on one hand and 
by public demand for more effective protection on the other a growing 
number of U S communities vre viteropting a highly controversial solu 
tion They are combining the two public safety functions into a single 
department whose members are trained to perform both jobs 

2n the past five years more than a doren U S ones have put their 
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policemen and firemen into the same uniforms and have sent them out 
to patrol the streets until summoned to a blaze. An almost equal number 
of cities have had the plan in operation for a longer time. Proposals for 
additional police-fire mergers are in various stages of study and debate in 
a number of other cities. 

Communities notv operating under the single department plan range 
in size from Sewickley Heights, Pa., with a population under 1,000, to 
Dearborn, Mich., and 'Winston-Salem, N. C., both with populations of 
more than 100,000. It is generally agreed that the system is more appli- 
cable to small towns than to big cities, but such major municipalities as 
San Diego (population: 600,000) and Seattle (575,000) in recent years 
have become embroiled in controversies stemming from police-fire merger 
proposals. 

The opposition to these mergers usually is led by the policemen and 
firemen themselves. They are not particularly attracted to the other 
fellow’s job and contend both services are likely to suffer when depart- 
ments are integrated. 


BIG BUDGET ITEMS 

Police and fire protection are usually the two largest items in city 
budgets. According to the U. S. Census Bureau, police and fire services 
absorbed 18% of the 311-8 billion American cities spent in their fiscal 
years ended during 1960. Since personnel costs take $8 of every 510 spent 
by the two departments, substantial economies appear to be impossible 
without a more efficient use of manpower. 

A strong appeal of police-fire integration, its advocates contend, is that 
it turns the idle time of firemen to useful purposes. A survey of firemen’s 
time, published in June by the San Diego municipal government, shotved 
that in the period under study the city’s firemen spend only 1.3% of their 
work week responding to alarms. . . . 

This reasoning understandably brings angry rebuttals from fire offi- 
cials. Firemen generally concede they spend only a small part of the time 
actually fighting fires, but they argue fire-fighting skills cannot be devel- 
oped by men who must do police work part of the time. The firemen say 
diat in combined departments teamwork suffers, with potentially dan- 
gerous consequences in the handling of major fires. 

Firemen also contend they work considerably longer hours chan police- 
men and that the reduction of their work week to police levels would 
cancel many of the alleged economies of a combined service. According to 
the International City Managers Association, the work week last year for 
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city’s fire trucks was 3.3 minutes after the alarm. Proponents of police-fire 
mergers argue that the anim al of help a minute quicker could mean the 
difference benveen a life lost or a life saved. 

On the other hand, critics of the combined departments claim it takes 
longer to assemble a full fire-fighting force tvhen the men are scattered 
around a city and that public safety officers are less effective in ^vorking 
together than full-time firemen would be. These critics also recall one 
case in tvhich thieves set several diversionary fires in a Canadian city rvith 
a combined department, then proceeded to help dremselves to $120,000 
from a credit union. Proponents of unification say this should not happen 
if the single department is adequately manned. . . . 

POORER FIRE RATINGS? 

It is a commonly heard contention of opponents of police-fire integra- 
tion that the mergers of these departments usually lead to poorer fire 
ratings. The California Fireman, a monthly publication of the California 
Firemen’s Association, recently claimed that “fire insurance rates are far 
higher in cities tvith integrated departments” than in communities tvidi 
separate forces. . . . 

But the Missouri Public Expenditure Council stated after a recent 
survey that it was unable “to find one city that had been penalized” in its 
fire rating because of a police-fire merger. And an official of the National 
Board of Fire Undermiters in New York recalls no such case. On the 
contrary, the fire grades of Sunnyvale and Oak Park have improved since 
these cities combined their departments, though officials say this might be 
due to better water supplies as much as anything else. 

Last summer, an unsuccessful effort was made in the Illinois legislature 
— ^reportedly with the backing of the Illinois state chapter of the Inter- 
national Association of Fire Fighters — to outlaw combined police and 
fire departments. . . . 

bay state prohibition 

In Massachusetts, the lAFF has been more successful. In 1959 the 
legislature there passed a law prohibidng combined departments in cities 
of more than 40,000 population. There were no integrated departments in 
the state at the time and there is none now. 

An lAFF pamphlet. Fight Back! seeks to present the case against 
police-fire mergers. On the first page there is this statement: “Almost 
tnthout exception, those communities that have given the plan a trial 
have returned to separate fire and police departments. The e.xperience of 
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seven California cuics is topical Fhc ciiics of Buctn 1’afl.i Chico, Frc 
moiit Hanthonjc Monitrcy PaiJ. &Jii{,er ainl San Manno tried com 
billing the l\ o dejianmcnts ami icvcrtcd lo separate fire and polite 
depirtmcnts It maj have taken a disaster to protc the uiiMorkabihty of 
the iclicme inmostciscs bowever n Has coinmunil) dissatisfaction Hidi 
lovserel fire and police service dial brought the return to separate 
departments 

According to a tally publidied in October by ibc Cleveland bureau of 
Governmental Rcscardi Inc only la of 88 aiics credited Hiilt some form 
of police fire integration haic abamioiicd u A ^\all Street Journal check 
on the seven California cutes incnuoiicd in the Iktr pamphlet shows 
that three of the commuiimcs — Chico Stn Manno and Fremont — never 
earned police fire intcgraiioii beyond ibe stage of a single safety director 
heading both forces Vml m at Icist two of ihc other commumiics accord 
ing to public otTicials there uniricaiion his abiiuloncd pfinci|>a!ty because 
of dissaiisfaclion among department jicrsonnel railicr than among Uie 
citizenry 



PLANNING AND 
URBAN RENEWAL 


Although city planning can be traced to an early 
origin, only in the post-World War II period has it begun to 
receive proper attention. 

Zoning, a tool of plan implementation, refers to the division 
of a community into zones and the establishment of regulations 
governing the use of land within each zone. New York City 
in 1916 was the first city to adopt a comprehensive zoning 
ordinance. 

Mr. Dennis O’Harrow, executive director of the American 
Society of Planning Officials, illustrates zoning principles by 
discussing the result of zoning a 160 acre tract for residential, 
commercial, or industrial use and the impact upon the com- 
munity of each type of zoning. 

Robert L. Zion, an architect and site planner, offers several 
unusual ideas for the improvement of cities including gallerias, 
parklets, zoolets, and water squares. Although Mr. Zion s article 
is entitled “Some Impractical Ideas for the Improvement of 
Cities,’’ a serious study of his suggestions reveals that they may 
not be as “impractical” as the title of the article implies. 

The automobile has had a greater impact upon cities than 
any other development of the past seventy-five years, it has 
been primarily responsible for urban sprawl, deterioration of 
downto^vn areas, traffic congestion, and parking problems. Fred- 
erick W. Roevekamp, a staff correspondent of The Christian 
Science Monitor ^ views the program of Henry A. Barnes, head 
of New York City’s traffic department, to lelieve the Citys 
traffic jam. 
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cause the construction of a good zoning ordinance is a very difficult 
undertaking. 

Now I want to talk about zoning on a specific piece of land, and I want 
to use as an illustration a tract of land tliat each of you knows. In order 
to do this I am going to ask each of you to recall a specific tract of land 
that he is familiar with lying outside his home city. Of course, each of 
you will have a different tract, but I hope you wall be able to translate the 
things I say and apply tliem to that tract of land. 

Here are the specifications: It should be a quarter section of land, 160 
acres. It should be outside your home town in the direction in which the 
city seems to be growing. It should lie alongside a principal hightvay and 
should be a half-mile to a mile-and-a-half beyond the area that is notv 
built up. 

I hope that you can recall such a piece of land, if not such a specific 
quarter section at least an area in wdiicli such a specific quarter section 
could be found. The topography should be reasonably flat so that there 
are no particular construction problems involved. Incidentally, I want it a 
little beyond the present built-up or building-up section so that there is 
not an obvious pressure on the land at tlie moment for classification in 
any certain type of zone. But it should be land that will be developed 
within the ne.\t ten or twelve years. 

Now let’s take your 160 acre tract and try out some zoning on it to see 
what is involved. First let us zone it for residential use. 

It would undoubtedly be single-family residence since that is almost the 
universal type of residential development in a fringe area. At the current 
popular density of residential development, the quarter section tvill even- 
tually house 750 families — slightly less than 5 families per gross acre. In 
750 families there will be 2,500 to 3,000 persons. "What does this mean? 

W^ell, it means a lot of things. For one thing, it means that you tvill 
have about 750 school children in that area. To meet the needs of these 
school children for reasonable standards of education you tvould need 16 
to 17 new primary school rooms and 10 to 12 new high school rooms. You 
would need 15 to 20 acres of school land. At the current costs for building 
schools you would need an investment of sometvhere between §600,000 
and a million dollars. Your school budget for these children tvould be 
around §200,000 per year. 

And don’t forgetl All of this school plant and school budget is in addi- 
tion to your present school plant and school budget- All for the people 
who are going to live on your 160 acre tract that you have zoned in 
single-family residence. 

Schools aren’t the only thing that you need to serve this residential area, 
l*y a long shot. You ivill need to add three to four more policemen on your 
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force, three to four more fir«nen and another piece o! fire equiprnent 
Your uafer supply plant must be ready to supply about one Uurd nullton 
gallons oE water per clay o\er and above what it now supplies You should 
have (and this is one cominunity facility that is being most neglected in 
to'^a) s resulcntial expansion) about 15 acres of parVs and playgroun , 
)ust for the 750 families /fddilionaf parks and playgrounds, remember] 
Of course if you want to zone the 160 acre tract for apartments, say up to 
a deiisiiy of -0 families per acre, you would multiply all these figures by 
four — two ami a half to (our million dollars m scliool plant, 12 to 1 
additional policemen and one and a tlitrd million gallons of water pet 
c'ay 

Let s try out another classification on your quarter section of land Let s 
try commercial zoning Let s make full use of the 160 acres as a regional 
sliopping center 

If you preside the proper amount of off street parking on the tract you 
would be able to get only about 35 to 10 acres ol retail sales space, approxi 
mately one and one half million square feel For suclt a center to be 
successful It would need to be the primary shopping center for a popula- 
non of approximately 200,000 people living not more than 30 minutes 
driving lime distance and noi separated from any of its potential cus 
comers by a major natural boundary sucli as a ruer Nor should there be 
any serious cotapeution for shopping goods within that distance 

If this shopping center is going to be successful, 1 will tell you what 
must cake place 5,000 to 6,000 automobiles must drive into and out of the 
parking lot each day These automobiles will bring 10,000 cusiomets 
Each day these 10,000 customers will spend $50,000 and over the year 
they will have spent some $15000,000 m your 160 acre shopping center 
tract 

That IS a lot of people, a lot of money, and a lot of automobiles and 
auto traffic Your roads to the center must be able to handle that kind of 
traffic And I have a hunch ihal you will need at least as many traffic 
policemen to handle the crowds on the 160 acre commercial tract as you 
would have needed patrolmen to take care of the 160 acre residenual 
developmcnL 

Lets try a thud altemaiive on the quarter section Let’s zone it for 
industry As I am sure you know, we can t generalize as well about what 
will take place under industrial dcielopinent, or what is required, as we 
can with residential or commercial development Industrial types are 
much too diiene Nevertheless, we can give some ranges 

With modern practices in factory design and locauon, the quarter 
section of land would end up with somewhere between a half million and 
three million square feet of factory floor space The number of employees 
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^vouIcl range somewhere from 2,000 to 15,000, give or take 10,000 em- 
ployees one way or the other. 

The facilities that are needed to supply an industrial development also 
tvill vary tvidely. For example, take water. You may need only enough 
water for domestic use of the employees while they are on the site, which 
tvould run 20 to 40 gallons per day per employee, plus enough reseiwe 
water for fire protection. Or you might get in a heavy water using industry 
requiring a supply on the order of 50 million gallons per day. (The tract 
is too small for an integrated steel plant. Otherwise, we would be up in 
the range of 750 to 1,000 million gallons per day.) You have the problem 
of industrial waste disposal, which again might be nothing more than 
minor sanitary waste or something requiring a phenomenal engineering 
structure. 


No matter what industries go in there, you have to be sure that you 
have rail and truck facilities to handle raw materials in and finished 
products out. Again, you have a whale of a traffic problem. 

I am sure that most of you here are familiar with the latest in the series 
of studies on “What 100 New Factory Workers Mean to a Community.” 
This was issued by the United States Chamber of Commerce just last year. 
Now, whether or not you agree with the U. S. Chamber’s exact figures, I 
am fairly confident that each of you would fight to the death for the a.xiom 
that new factories bring in new people, new business and new money. So 
we will just adapt a few of those figures to our new 160 acre industrial 
development. 

If we assume toward the bottom of our employee range that there would 
be 5,000 employees on the site, the U. S. Chamber of Commerce says that 
this would mean 15,000 more people, 5,600 more households, and 5,035 
new automobile registrations. 

Take the 5,600 new households alone. That is just about eight times as 
tnany as we figured would be on this quarter section of land if we zoned 
tt for residential use. That means two square miles of ne^v residential 
land, 5,000 more school children, 175 more school rooms, and so on and 


so on and so on. I don’t think we want to go through all that again. 

Maybe you can see from this conglomeration of figures I have been 
tossing around ivhy certain Netv England towns are desperately seeking 
for some legal method (they don't even care too much whether it’s legal) 
to halt development of all kinds completely. I wouldn’t blame you if you 
decided that the highest and best use of your particular quarter section of 
land is its present use as sheep pasture. 

But we might as well be realistic about this thing. Except for a few ifs: 
tf you selected a quarter section of land that is in the logical path of 
development, if economic blight does not descend on your particular city, 



374 / Plofin ng and U bon Renewal 


jnd it lie Uep the H honb untlet I laps that lliO acre tract o! land mil 
be deieloped So lie are going to hate these problems uliellier iie like 

them or not , 

The second pon t that I wai i you to recognize is that zoning is not an 
cannot be an uolated opeiaiio i I hate tiicd to illustrate this by referring 
zoning to an undevelo{>ed tnci of land Zomng m a partially deseloped 
city ukes on exactly the same type of inter reblionslups, perhaps on a 
lesser scale Rezonmg a lully desdopcd area brings up some otlier prob 
letns which areeien moiediflicuh to solve but I don t think thatsie need 
to go into details 1 ere 

This IS part of the eier repeated and desperate cry of the planners 
Zoning IS only part of the job Unless a zoning ordinance « tied m rnUi 
comprehensne planning planning lor streets for public transit forssater 
supply for sewers for schools for parks for playgrounds — the so-called 
protection given by the ordinance will disappear withm a year 
This brings me to the third point of zoning which is perbap die most 
difficult one to explain It u difficult because it is a request that you du 
card some basic notions about zoning whicli I am sure most of you have 
One of these basic notions is contained in the word which I used before 
protection It appears enclosed in quotation marks It symboUies a 
negative approach to rolling 
\S hat do I mean by negative > 

It means that we look at a zoning ordinance wjtli the idea that it is a 
long list of thou shah not commandments Thou shall not build a 
slaughter house m my industiia) district Thou shall not build thy 
house nearer than 25 feet to a property line Thou shall not put up a 
store building unless thou provides! a stall to park my automobile And 
so on 

How would I word these? 

1 would like to think of tliese statements la the positive form here wiU 
be a district of unobnoxious and pleasant factories Here we want broad 
streets wuh green lawns that are pleasant to dnve through Here vve want 
a shopping area which is pleasant convenient and efficient to use 

Now this may seem to you as merely two ways of saying exactly the 
same thing But that isn t true Isegative zoning is an attempt to prevent 
people from doing ihe ibin^ they want to do 

Positive zoning on the other hand is an attempt to help people to do 
the things that they want to do A negative zoning ordinance acquires by 
accreiion a longer and longer list of prohibitions Positive zoning is a 
legal tool used to carry out a positive land use plan for development of 
live city knd a land use plan is the posiuve expression of the people 
tlirough their plan commission and through their city council of the 
type of city they wish to live in 
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The third requirement in the zoning process, then, is that tve think of 
it as a legal tool used to help guide the development of our city, not as a 
latv designed to take arvay property rights. You can be sure of a positive 
zoning ordinance only if you have an acceptable and accepted land use 
plan. 

This brings me to a point of technique in the zoning ordinance itself, 
a weakness that is found increasingly in newer zoning regulations. It is 
also a ■weakness, sad to say, that it has been introduced into the ordinances 
by planners and zoning experts themselves — not excluding the speaker. 

In the most modern and modernized zoning ordinances we ai'e try'ing to 
do too much. We are trying to include in one legal document enough 
subject matter and regulation for six or a dozen laws. We are trying to 
establish controls and standards in many fields which are not properly 
widiin die sphere of zoning and land use regulation. Most of the time, I 
fear that we are doing only a half-baked, inadequate job of regulation in 
these outside fields, in these subjects which have no business being forced 
into a zoning ordinance. 

For example, take the subject of off-street parking. Any zoning ordi- 
nance which makes any pretense of being up to date includes requirements 
for olf-street parking. There shall be one off-street parking space for each 
dwelling unit. There shall be one off-street parking space for each 100 
square feet of retail sales space. There shall be one off-street pai'king 
space for each two employees on the largest shift. 

I think that we will all agree that the automobile is here to stay. It is 
an integral, important, and even necessar)' part of modern life. Any 
structure which does not provide for the necessities of modern living is a 
substandard structure. Substandard structures create blight and slums and 
unpleasant cities. Any structure which does not provide off-street parking 
is substandard and will inevitably create blight. 

A dwelling or a store or a factory without inside toilet facilities is also 
substandard. But we do not write into our zoning ordinances a require- 
ment that all structures built in the future shall have inside toilet facili- 
ties. We leave that requirement where it belongs, in a sanitary code oi a 
building code. For this same reason, off-street parking requirements 
should not be in a zoning ordinance, but should be in a traffic control 

ordinance. 

Now right here, I am going to make a contradictory statement and then 
try to explain it away. Whenever I am asked to criticize a zoning oidi- 
nance, one of the first things I look for is off-street parking provisions. If 
f do not find them I say that the zoning ordinance is inadequate and ivill 
not work. I do this because, so far as I know, there is no city with a traffic 
ordinance which contains adequate off-street parking standards. In the 
current state of our municipal ordinances, the only place that this very 
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important problem is rccogniicd is m the zoning ordinance This aUo 
explains svhy planners lia\c gone so lar out on the hmb m loading a 
zoning ordinance n ith ill sorts ol extraneous material These regulations 
that are quite nccessarv {or the micliigeiu tlcsclopment of a city are not 
being handled an^uherc else In some cases, die planner may ha\c been 
able to slip into the zoning ordinance regulations vihich would not be 
accepted as sep u ate ordinances I fear that in many cases the planner has 
not esen tried to discosci whether a separate control ordinance would be 
accepted 

For tins reason we find m many ..oiiing ordinances elabonie regula 
tions and controls for nr jiolluuon noise abatement bousing trailer 
camps tourist camps diuein ihcaites and drisein restaurants, filling 
stations and a host of otlter matters 

Again to soften anv atticism of planners I \mII say tliat through the 
zoning ordinance the planner ha* pioneered in a great many things estab 
Ushing standards for new and differem uses He will probably always do 
so Tsescrtheless when these ideas are beyond the experimental stage and 
well established they should be the subject of separate ordinances 

One of the essentials of zoning is that ii establishes dillcrent rcgulauons 
for different zoning distnets although m each district the regulation » 
uniform This u one clue to extraneous maienal in a zoning ordinance 
For example gasolene storage tanks for a filling station are properly lo- 
cated underground whether the filling station is m a neighborhood com 
merciat district a central business district an industrial distncc oreien 
as a non-conforming use ut a residential district This requirement does 
not sary from district to district but it is uniform throughout the aijp 
whereser a filling station is to be located Therefore tins type of regula 
non does not need to be in a zoning ordinance but should be tn a general 
code regulating construction and safety for filling stations The same thing 
can be said of requiring oS-street parking space for eaclt dwelling unit 
whether it be located m a single family residential district iwo-family 
residential distnct apartment district commercial district or industrial 
district (if you are going to peimii residences m an industrial district) 
The fourth requirement tlien is iJiat a zoning ordinance should properly 
embrace only zoning and sliould leave smoke control to an air pollution 
ordinance sirens to a noise abatement ordinance and trailers to a trailer 
ordinance 

Finally I would draw the obvious inference from all tliat I have said 
before I have said that the preparation of a zoning ordinance is difficult 
and time consuming I have said that zoning i$ bound to be improper 
unless It IS part of a study and plan for tlie entire aty I have said tliat 
zoning should be a positive thing an expression of a land use plan I has e 
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said that zoning should stick to zoning and not try to cover every con- 
ceivable regulation needed for the proper groivth of a city. 

To me this adds up to just one thing: the zoning ordinance must be 
prepared by the co-operative efforts of the people of the city, the city’s 
legislators and administrators, and the best professional planning help 
you can get. In zoning and planning, just as in most other services in the 
tvorld today, you are generally going to get just about what you are trill- 
ing to pay for. That is not quite true, because in the long run you pay 
a lot more for a cheap job than you do for one that tvas done right in tire 
first place. This is such a tvell-known principle tliat I am sure that I do 
not need to explain it. 

If you are going to ask that your zoning ordinance be done by the city 
attorney in his spare time, or by a local surveyor, it is my advice that you 
forget about it entirely and get along with your 1923 version or with none 
at all. 

But if you really have die idea that you would like to help your city 
become a better place in which to live and to work, that you would like to 
see rational progress into the future, then I recommend that you approach 
land use planning and zoning as a creative process which is worth all the 
time and money and intelligence and patience that you can dig up to put 
into it. 


Robert L. Zion 

50. Smne Impractical Ideas for the Improvement 
of Cities^ 


In these days of cholesterol panic, one insidious ailment has spread 
rapidly and unremedied among planners in high places. Its common name: 
“Hardening of the Categories" — a sort of total occlusion of the imagina- 
tion. 

Victims of the disease are stricken first in their vocabulary — an increas- 
ing recurrence of certain telling words: extravagant (in the sense that the 
grand boulevards of Paris and the parks of London take real estate off the 
tax rolls), impractical (as the canals of Venice), unfeasible (as the breath- 


• From Journal of the American Institute of Architects. February 1962. pp. 25-29. 
Reprinted rvith permission of publisher and Robert Zion-Harold Breen, Site Planners 
Landscape Architects, New York City. 
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With the exception oi certaii. sreli ^ P „l,cs hate 
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designed pleasure i ight out ol the > S 

as tlieii sole design enter., d.arm eltecmely It they 
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pleasures oE urban b£e stliich the pleasure of Ide 

Here are a fet. sudi conceptions sdnch ssould add to in p 
m New York or any other aty 

INSTANT GALLERIA 

What American tourist sipping expr^so at a ate “““ “ar 

or strollmg through the GU\I Store ,n ''««r oun street (pre 

place at home? Easily donel Tlie reaiu! Take one aos aluminum 

dominantly lot. hroii.i stones) and dose to “'^^''“®„’JpP„s„uetion), 
frames to the nails of buildings on boll, sides „ j„alk 

span street and loof will, l.glmie.glu iranspaten P'““; Cut 

cL. Heat nith hratier. tor n.nter air condttton or summ 

senice aUe)s from tno ad,o,n.ng streets 3 t„„„la.ns to 

palms trail flowers from upper story n.iidons P“°'* „„mU m 

taste Then enjoy the mad scramble for leases at astr 
this m town all weatlier slioppmg center 
Arris edera Milano!* 


LOST OPPORTUNITIES 

Esery true Nesv Yorker has at some time looked with ,i 

midtmvn budding sue newly deared by demolition cretvs an 
a tree filled square How tanulinng was the abandoned .\st 
for almost a year-begging to be fiUed and planted to trees ^ 

\ork needs so desperately Imagine the Seagram Building ^ 

oserlooking Seagram Park (a Madison Avenue adman s dre ) 

iiciB alrcatlv hase 

» Strangely enough a«eland and seicral other Amcn^n a 
arcades Vbh eh they hake alkmed to deteriorate These ^ ^ 5,„ct 

priceless advanuges in the new stni^ to te«\e the Central Bus ness 
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Perhaps too much to expect of private industry — though the advertising 
possibilities of such a donation are limitless — but not too much to expect 
of tlie city. The outright coat of the land and its removal from the tax rolls 
rrould be more dian repaid by tire inevitable increase in the taxable value 
of surrounding properties overlooking the netv park. 

P.\RKXETS (THE KINNEY SYSTEM) 

It is a certainty that Netv York City can never acquire too much park 
land. We desperately need e%ery parcel we can get, but not ever)' acquisi- 
tion need be a Central Park or a Bi'yant Park — not every' park must have 
a meadotv or lake or ramble — or even grass. lYebster defines a park as “a 
piece of ground, in or near a town or cit), kept for ornament and recrea- 
tion and usually enclosed.” Central Park fits this definition. But, so does 
the 50' X 100' site of a deteriorating brotvnstone, leveled, paved and 
planted solidly to trees and enlirened perhaps by the splash of a wall 
fountain. Fifty or one hundred such parklets scattered throughout town 
would add immeasurably to the pleasure of life in the city. 

If the Kinney Parking Systems were converted into the Kinney Park 
System — each parking lot made in a “parklet” as described above — New 
York City tvould be the greenest city in the -world with adequate space 
for Mr. Hartford’s “Memorial” well outside Central Park and, perhaps, 
even a new home for evicted folk singers. Our choice for the ne.xt park 
commissioner: A. H. Kinney, for the keen sensitivity rvith rvhich he has 
unwittingly assembled a perfect urban park system for New York City. 

ZOOLETS 

Any Ne-w Yorker ^vho has ever dined on the teixace overlooking the 
seal pool in Central Park will assure you that this is one of the most 
delightful experiences in our dty. It isn’t the food, certainly, so it must 
be the animals. And anyone who has worked on lower Broadway for a 
time -^vill recall with a sigh the pleasant luncli-hours spent in the aquarium 
(seals again!). 

If animals bring such pleasure, why not scatter them thi-oughout the 
city in little “zoolets” or one-ring zoos. A seal pool at one location, a 
monkey cage or aviar)' of brightly colored birds at another. 

The “parklet” -ivhich houses a “zoolet” -ivill be fenced to protect the 
animals and a sub-ivay token or more charged for admission to defray 
maintenance costs (an attendant). Perhaps a municipal band made up of 
golden-aged musicians might oom-pah-pah during the lunch hour. 
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DOWS TO THE SEA ACAIM 

New \ork City is an islam! jet hmv seldom in our daily living are v'C 
aware of or able to enjo> this dcligfutul fact/ Uc have turned our bads 
to the water ignoring die c\ciitrineni ihc color, the sound, and Uie ro- 
mance of the busieni natbot in tlie world Strange, when we all know of 
the delights whicli the Seine brings to Paris, Uic canals to Venice and die 
Thames to London kVbat traveler to Naples can forget dinner at a 
harbor restaurant set to the music of strolling raandoltnas? 

Except for anarrovt linear park along Riverside Drive and a very grand 
bland ^re at the Batten we enjoy no social use of our vialerfront, we 
have handed it over to commerce without a Vvlmnper Let’s take it back 
and ueat ourselves to some hotels and icsuutants (municipally owned 
concessions, perhaps) on those abandoned pieii Or flatten tlie roofs of 
some of the aaive piers to accommodate glass walled restaurants with 
ceilings open to the sky in the summer Perhaps the steamship companies 
can be induced to supply die cuisine so that atop die Frendi Line pier 
one could dine and dance as aboard the Libeite while watdiing die great 
liner being loaded under floodlight This ought to give ocean travel a 
boost And while thevre at u. why not revue the midnight sailing with 
band music and color streamers? 

^Vhy not river barges (reconditioned sand and gravel scows) equipped 
as restaurants or dance paiiDions moored during the spring and saromer 
along the East and West Side Drives? Its done m Rome and even in 
Moscovf 


\V\TER SQUARES 

Let’s allow the river to come back into the city as u used to and 
recreate the old water squares or slips as vvateifront parks where dovvn 
town workers can dine alfresco at the water s edge 

Many of these old slips are surrounded b) blocks of early nineteenth 
century buildings intact but detenoraiing rapidly Too little of our past 
IS allowed to remain, as housing projects and commerce centers require 
that enure sections be destroyed lo make room for characterless unniensi 
tiis That we miss the past can be seen from the annual tourist trek to the 
old aties of Europe Museums dont help It’s the living, working past 
that charms Let the city recondition some of the old buildings tliat cluster 
around the east side slips One slip could become a gourmet square where 
the ground floors would be equipped and rented to the finest seafood 
restaurants in town And during the sprmg and summer, iliere could be 
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dining at the sidetvalk under trees (autos would be excluded). Another 
slip could become the antique center of the city, the ground floors being 
rented exclusively to antique dealers. How muclr more suitable to use 
these buildings of the past than to scatter antique shops haphazardly along 
Second and Third Avenues. And how much better for business and tourist 
trade this picturesque concentration could be — an elegant “Flea Mai-ket” 
to vie tvith Paris, Rome and Afadrid. And the upper stories could be 
restored to apartments. A delightful place to live! 

THE CITY AFTER DARK 

Such a plan would bring life to a section of the city ■which few New 
Yorkers ever visit — a dead city after dark. The city of Philadelphia is 
sponsoring a large restoration program, but we can leaim from the Phila- 
delphia story that the restoration of isolated buildings as opposed to 
clusters or entire districts takes on the lifeless character of a museum. 

THE COMPLEAT TRANSPORTATION CENTER 

History no^vhere records an attempt of the Doges to suspend bocce 
courts or botvling alleys from the ceiling of San Alarco. But New Yorkers 
have recently been told tlrat this is the only means of saving Grand 
Central Station. 

If a town square must produce income to survive (Grand Central is, 
after all, a town square) then let’s eliminate the cheap shops that clutter 
the interior, and tliose giant cigarette ads. Rip the automobile chassis 
from the rvalls, and in their place — along the grand balconies — accommo- 
date ticket offices of all the airlines, steamship companies, travel agencies, 
etc. — everything to do tvith travel. It will perhaps be possible to utilize 
the abandoned train tunnel on Park Avenue south of the terminal to 
bring in airline buses, thus eliminating any need for the East and AVest 
Side Terminals. Rentals now accruing to these inconveniently located (and 
ugly) facilities -would certainly keep Grand Central afloat rvithout hanging 
anything from the ceiling unless it's a ticket agency for trips to the moon. 


We’re all for a gi-and equestrian statue of St. Jane Jacobs in Washington 
Square Park — rvith lots of pigeons on it — ^for her lonely crusade to pre- 
serve neighborhoods for the underprivileged! But, Jane, let’s not abandon 
die privileged and the overprivileged who are always with us. Along rvith 
Mrs. Jacobs’ corner candy store let’s have some waterfront hotels and 
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restaurants, gallerias, sidctsalL cafes. parWets, rookts. etc.— '‘irapracncal 
concepts only i£ the tsord pleasure is no longer a part of the planners 
vocabulary 

If a piece such ns this must have a aindusion, it is this American city 
life is clearly not the delight ii slioold be Yet, wc can t place all of the 
blame on the constricting regimentation' ol the gridiron plan Some 
goes to the designers uho rc thinking ‘too big’ they arc redesigning 
huge areas but ignoring eve level dciaib and the pleasures of the jicdcs- 
inan But largely respomible lor the plight of onr cities arc the all too- 
piactical planners If our in ban designs are to revue our ailing cities, ue 
must first revue or replace our aihng planners and city ofiicnls Wlien 
imaginative and impractical arc used synonymously around City Hall 

It 5 tune to open the windows and air llie rooms 


Frederick IV Roevekatnp 

5L Tiaffic Boss Sees the Light* 


NEll YORK JAM 

Henry A Barnes the man vvho has set out to disentangle New York 
City 8 traffic jams m the next five yean, pointed out of hts tenilt floor 
office window down at Uic two unbroken lines of cars whose rooftops 
glinted m ihe morning sun as they crawled across Brooklyn Bridge like a 
procession of muUihued centipedes 

'The average speed at peak traffic hour down there now is three to 
four miles an hour, he said He swiveled Ins diair back to his desk m 
one quick movement, answered a question from his secretary on the 
intercom, and then said 

‘We can pusli that up to 30 mites an hour if we replace the traffic 
signals ill the areas at eadi end of the bridge by systems that adjust auto- 
matically to traffic dennnd 

The thickening traffic jams in American aties, Mr Barnes svid, result 
from the stepchild treatment traffic departments get compared witli hous 
ing heaiiti, and sanitation 

‘ The future of our cities will depend largely on wlietlier traffic can be 
made to flow more rapidly and more safely, he said IViilun traditional 


* From Tie Chruhan Science Monitor June 9 ISC’ p 1 RcptiiUed with pet 
mission of the author and publisher 
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limitations, Iiotrever, cities such as Houston, Los Angeles, Atlanta, Balti- 
more, and Denver have made substantial progress. 

PROBLEM E.-VSIER ELSETVHERE 

In odier countries, the problem is still in an earlier stage and thus 
easier to solve, he said. Tokyo has the rvorst. London, on the other hand, 
ts'hich he visited some time ago, “would not faze me. They have 575 
ti'affic lights: we have 9,000. Europe has the naffic problems New York 
had 25 years ago.” 

Last January, tvhen Mr. Barnes took over as the city’s nerv traffic com- 
missioner, preceded by his reputation as an internationally knorvn get- 
things-done man in traffic, the question seemed to be “rvhen” instead of 
“if." 

But Mr. Barnes had not clianged his mind about the practicability of 
his ideas. He has merely found that o-.er the past five increasingly con- 
troversial months in his nerv post that double-parked cars and infle.vible 
lights may not be the worst obstacles in the padi of his sweeping im- 
provement program. 

No doubt Mr. Barries rvas avzare of this to some degree before he came. 
But the comple.xity of this city government and politics has a way of tak- 
ing even a rvell-prepared newcomer by surprise. 

This may partly e.\plain why his public emphasis on priorities in his 
triple-phased program (construction of off-street parking space, electroni- 
zation of the signals system, and conversion from two-way to one-way 
arteries) appears to have shifted somewhat in recent weeks. 

The park commissioner, Newbold Morris, does not want garages under 
the parks. The City Planning Commission and its chairman, James Felt, 
does not want them in midtown. Businessmen and motorists resist one- 
way avenues. Borough presidents protest when another borough gets more 
traffic money than their borough gets. 

Confronted with this multiple threat in a city famed for the ferocity 
of its devotion to protesting against government, Mr. Barnes apparently 
has decided on a beachhead strategy: He now aims to achieve striking 
results in one phase — ^signals — which will help him gain support in 
tackling the rest. 

“IVe’ll build garages everywhere except midtown,” he said in an inter- 
view this week. “We’ll build any-where except under the parks. We won’t 
make big directional conversions for the time being, and we’ll try to 
spread the money around the boroughs without thinning it out to the 
point where it becomes useless.” 
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Queens, and the Bronx to operate under the higher-speed system and for 
“considerable improvements in Manhattan.” 

Just to cover the first year of his program for replacing Nerv York’s 
9,000 signals will run 315,000,000 to 320,000,000. 

“If rve don't get that, tve might as well settle dotvn to becoming the 
best maintenance department in the country,” he said dryly. 

“The public does not expect me to be a ‘\es’ man,” he said. “If I have 
to disagree rvith long-established views and programs. I’ll say so. ’iVhile 
I don’t intend to become known by my public arguments, I have to be 
permitted to do the job I was asked to do” 
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OF BUSINESS 

stau a„d local goaernmcnts 

closely than the federal goternment „/order 

po«r stae and local \„l£are, 

\o protect and promote pubhc bcalth, safety, morals, 

and convenience . , , , nine Laws, have 

Sunday closing laws popularly kno v ^ .gats Such 

been a subject ol considerable debate for not 

laws are found in every stale usually 

require all businesses to close on Sundays “"'’““S ^ Newman 

restrict the commodities tliat may be so d Mr C arenc 

Of the staff of the Weil Street yo.tn.el has “ l,nn 

Of a BrooHyn grocer who was issued a has 

wilh violating the Sabbath Since this rated 

become legal in New Yorh City to keep Another 

businesses open on Sunday if the proprietor observe 
day of the week as the Sabbath needed lor 

Citizens generally are aware that licenses a 
hunting and fishing driving an automobile, and ®^^^ned 

usually have little conception of the variety of li 
by state and local governments Richard Hailch o , ^ 

die New york Times has compiled an interesting an 
tive list of the types of state and city licenses needed y 

of New York City nes of 

Building regulation is one of the most sensitive 
388 
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city governments. Corruption can creep into the administration 
of the building code as Ed Cony, staff reporter of the Wall 
Street Journal, points out in describing the building situation in 
New York City. 
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Clarence A ea man 

52 . SuJidayChsuig Laws* 


Charles Pufl a rudti) lac d roiund jirojinetor of a small food store in 
ihe Bronnsijlle senjon of Bjord-ljn appears to have started a legal ball 
roiling which nuv make revision of tnan), if not most, of ibe Sunday 
closing laws a necessity 

The jiOisihihiv of his setting a legal precedent traces back, to a sunny 
Sunday moii mg last fujy when ai about 10 30, he made a sale of a can 
of tuna and a jii of brbv food Taking ilie transaction out of die routine 
category was the presence of Patrolman James J Dalton of BrooUjns 
69th Precinct who handed the grocer a summons charging him with die 
violation of the Sabbath Article 192 of the New \ork State Penal Law 
makes it a crime to perform work or conduct business on Sunday with 
of course certain specified escepiions 

Lake most socalled blue laws Ariicie 192 is a curious iQixcure of dos 
and doti ts Gas stations can sell gasoline otl and tires, but not batteries. 
Jvew^pers aad niagarjues can be sold but not books And real property 
can change hands but not personal 

In the case of grocers, they can self cooked and prepared food only before 
10 am. and between 4 pm and 7 80 pm Tlius Mr Pam obviously >io- 
lated die law by a SO-mmuie margin But he balked at paying a §5 fine. 

c k T^‘ '^onstautionaliiy of the law be tested and enlisted the aid 
of the American Jewish Congress which has provided him wiili free legal 
counsel ‘ ° 


been passive m the Sunday law skintush he s stirred 
w ^'"■°^‘\Fopnetor of an old lashioned delicatessen complete 
o‘ i.f sauerkraut has fired oS telegrams to Gov 

‘ Democratic State Committee and picketed m 
1 y IS leme ^bbath laws are unfair, unjust and conflict with our 
pnnaples of religious freedom 


Constantines su\D^4 law 

“"““r ucamud from ius rejection of the 
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Individual citizens like Mr. Para have been having problems ■with 
Sunday laws for centuries. “Sunday in the Sixties,” a pamphlet distributed 
by the American Je^vish Congress, says the first compulsory Sunday law in 
recorded history originated with the Roman Emperor Constantine who 
decreed “all judges and city people and the craftsmen shall rest upon the 
venerable day of the sun.” His choice of days was a shrewd one, for both 
Christians and hlithraists (sun ^worshippers) observed Sunday. 

Interestingly, even Constantine was forced to make exceptions so coun- 
try people could plant or reap ^vhen the season and the weatlier demanded 
it, regardless of the day. 

And from Constantine’s time until the present the bane of Sunday law 
■writers and enforcers has been exceptions. E\’en now in the 37 states that 
restrict Sunday commerce diere are exceptions, some of which seem to 
defy logic or reason. For example: In Penns)'lvania, shoe polish may not 
be sold, but shoeshine boys can work; Soutli Carolina swimming pools 
are allowed to stay open, but the lifeguard who rvorks at one risks a fine, 
and in New York bread and cake may be purchased but not fresh meat. 

A BASIS FOR ATTACK 

Afr. Pam’s legal aides hope to upset the case against the grocer on the 
basis of too many businesses which seem to be unwarranted exceptions to 
the New York State Sunday law. Their hopes are pinned on the case of 
the State of New York vs. Utica Daw’s Drug Co., Inc., in which the 
Appellate Division held last February that a shorving of discriminatory 
enforcement of the New York Sunday law is a valid basis for attacking the 
constitutionality of the law’s enforcement. 

In the last major Sunday law test in New York State, the Friedman 
case of 1952, the argument tvas principally based on the Constitutional 
ground that asking an orthodox Jewish grocer ■rvho obserr-ed the Saturday 
Sabbath to also obseiwe Sunday violated the First Amendment on nvo 
counts — it interfered rvith freedom of religion as well as the prohibition 
against state establislunent of religion. 

This argument rvas unsuccessful then as it rvas more recently in U.S. 
Supreme Court decisions dealing with Sunday larvs in Pennsylvania, 
Maryland and Massachusetts. Also in the Friedman case, evidence of 
alleged discriminatory enforcement was ruled inadmissible. 

However, the unanimous decision in the Utica Darvs case changed the 
legal climate. It said in effect that if a defendant can prove there has been 
discriminatoi'y enforcement of Sunday laws he is entitled to a dismissal, 
and such proof of discrimination should be presented in a pre-trial hear- 
ing. Mr. Pam’s attorneys have adjusted their court room strategy to this 
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Calling {or a pre iria’ hearing la t month, they fired off 36 subpoenas 
at New 'Vork^ nnj'"r niedia of conunumcaiions and other tveU known 
commercnl operations On thchst weie tlie three major networks— AUC, 
CBS arcl NBC all the mnninp ncs spif ers R II M icy &. Co , Cimbel 
Brothers Inc major theater chains sightseeing facilities, IIciU Corp 
and others 

Marvtfi M Kaipatkin n officer of the American Jewish Congress met 
ropohun counni who 1 mds up Ml I*aras defense sud that the police 
clepirtmcni by cratkine lown igimst a grocery store operator hkc Mr 
Pam while ignoiing mhei mil fw moie serious % lolators of the statute, is 
gniUi of tliscniTnnatwy tnfortemeni of the Jaw ihus causing a denial of 
eqml protection as guaianiccd under the rourteentli Amendment 

TO\S AND m\CO 

If the law IS to b enforced he eominucd ‘ it should be enforced 
against all wlio \iohte ibc stainic — among them Every radio station 
that broadcasts on bumhy etery newspaper whose editorial and mecham 
cal staffs t ork on A mday every drug store that sells cosmetics tojs and 
similar items on S mday every newsstand that sells on Sunday, every 
sightseeing bus oi boat tint ojxrates on Sunday every diurcli or other 
operator of Suncl »y bingo gimes and every other public or private faaliiy 
that— Wittingly or not— violates the New kork Sabbath laws 

At Uie pretrial heatings spokesmen for the subpoenaed companies 
testified their Sunday o)>cTauons had never resulted m summonses for 
law violations In contrast die AJC notes that in 1901 there were some 
20 000 cases ol alleged Sabbath Jaw violations invohtng smaller busi 
nesses and they constituted the second largest category of summonses 
(traffic violations led) 

Although the Kings County (Brooklyn) District Allomey s office regards 
the Pvra case as a straightforward obvious violation of ihc statute that 
merits prosecution the AJC is hopeful 

Feeling iliac they have enlisted many important allies in the pre trial 
hearing (he AJC plans to use the same legal technique against Sunday 
closing laws in other states 

Discriminatory enforcement of Sunday laws is general in most states 
the AJC claims aUhougb thwe are 12 tliat grant exemption to Saturday 
Sabbath observers and two more states that give stores the option of 
closing on Saturday or Sunday 

Various Protestant church groups have supported the evemjnion of 
Saturday observers from provisions of Sunday laws And sliarmg this jioint 
o£ view are not only Jews but also Seventli Day Adteniists and Seventh 
Day Baptists 
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“A DAY OF REST" 

On the other side of the issue, support of Sunday closing laws tends 
to be less on a religious basis these days, since this would put the state 
in the j^osition of enforcing one particular set of religious tenets. This 
is the case despite the U.S. Supreme Court decision that it’s Constitu- 
tional for state governments to impose Sunday laws. 

The court’s reasoning has been that such statutes reflect legitimate state 
interest in public welfare. In a majority decision, Chief Justice Earl Wai'- 
ren tvrote that although such laws had religious origins, they’ve lost their 
religious cast and now merely reflect society’s interest in “a day of rest.” 

However, in a vigorous dissenting opinion when the high court declined 
to consider a challenge to the constitutionality of Kentucky’s Sunday 
closing law. Justice William O. Douglas asked, “By what authority can 
government compel one person not to work on Sunday because the ma- 
jority of the populace deems Sunday a holy day?” 

Although tliere appear to be religious overtones to the Pam case and 
his attorneys will argue that the law infringes on his religious freedom, 
their main argument will be based on the Utica drug store case, which in 
turn hinges on something exotically known as the Yick "Wo doctrine. 

It was enunciated by the Supreme Court in 1886 and involved a laun- 
dry regulating ordinance adopted in San Francisco which was enforced 
mainly against Chinese launderers, but unenforced against Caucasian 
laundry owners. The Supreme Court’s judgment was that although the 
laAv ^vas impartial, it ^vas applied with an “evil eye and an unequal hand” 
so as to produce discrimination between persons. 

It is on the basis of alleged discriminatory enforcement that the Brook- 
lyn grocer’s latvyers have argued the case. A verdict is expected soon, and 
one in favor of Mr. Pam would undoubtedly be a forerunner of similar 
cases in other states and probably set die stage for the modification of 
many present Sunday laws. 


Richard Haitcli 

53. About: Licenses^ 


Cabaret and other night-spot employes in New York City, sivept up 
recently in a whirlpool of controversy over the merits of a law requiring 
that they be licensed to ivork, need not feel lonesome in theii plight. 

* From the New York Times Magazine. March 5, 1961. p. 100. Copyright by the 
New York Times. Reprinted by permission. 
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Don’t make a pet of a robin or a tvren. 'Wild migratory birds are a 
special concern of the State Consers'ation Depai'tment, and no one can 
take either the feathered aeatures, their nests or their eggs rvithout express 
permission. 

Speaking of birds, if you are haiding a truckload of feathers to a dump, 
you need a license from the Department of Licenses. But if the load is for 
the manufacture of pillows, no license is required. 

Never, never drive cattle through the streets of the city rvithout first 
notifying tire Police Department. One of the steady applicants for this 
seemingly eccentric privilege is the circus, which annually drives its ani- 
mals from the railroad yards to Madison Square Garden and back again 
when the circus is over. The circus, of course, cannot hold performances 
without a number of licenses from the Department of Licenses. 

No cannon firing is allowed in New York City unless the Department 
of Licenses says it's all right — and then the caliber of the artillery is not 
to exceed that of a four-pounder. 

If you have on hand or are planning to store more than 500 gallons 
of alcohol or distilled liquor, please notify the Fire Department. Solicita- 
tion of donations almost any'ivhere requires the sanction of the Depart- 
ment of Welfare. And don’t cut into or lower a curb unless the Department 
of Buildings approves. 

If you employ shipping clerks, maintenance men, factory workers or 
porters and -want to pay them their wages by check, you need a permit 
from the State Labor Department, Division of Industrial Relations. But 
you can pay office help, sales people and other ivhite-collar employes by 
check (or in cash or barter) and no permit is lequired. 

Even the humble newsboy needs a certificate to operate. He gets it 
from the Bureau of Attendance of the City Board of Education after fiist 
receiving a medical examination from the Board of Health. Girls, includ- 
ing so-called tomboys, need not apply. No girls are permitted to be 
newsboys. 


Ed Cony 

54. Builders ^ Boodle* 


T-k u ■mir.rr rmtprial in this city is neither steel nor 

The most common building material lu j 

concrete, brick nor wood. 


Jones & Company, Inc. All Rights Resen ed. Repriniea 
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]t IS graft , 

This at lea‘t is the contiition ol inan> foniraciors, aiduiecis ana 
engineers «ho are puumg np ness stnicuircs or remodeling existing ones 
in .he nation > 1 ngest cun For sescn >ears I liascn I been on a job here 
where we didn t hate to make pasolls to «l> cmplojccs,” sajs a sctcran 
constmaion supeTintentlcni who wauhes oscr about 20 jobs a jear in 
\ew ^ork Citv 

The N..W \oik State Comraisston of Imcstigatton spent 10 months 
reccnih looking into the admmtslraiion of building regulation in the 
city Its findings \ pattern ol conuption is saddling Nev, Yorks con 
siruction industry with extra costs These costs add millions of dollars an- 
nually to building outlays, now running at a rate of SI 1 billion a year 
^nd b^ md large tltcse costs are jsassed along to the consumer— the 
apar raent dweller the business firm renting office space, tlic manufac 
turet who builds a new factory, the teiailcr who remodels his store 

^\’ho gets paid oR? Alroosi everyone,' the commission said ‘ Clerks, 
plan exaiainers multiple dwelling examiners and plumbing intpcc 
tors 

kou run into graft and corruption in every big aty in the counuy, at 
least every one weve worked in. says an executive of a large national 
contracting firm But, he adds it s more widespread in New York titan 
in any otlier city in niy opinion Its more systematic and solid here" 
So entrenched, tn fact, have under the table payments to city workers 
become that Uie tecurreni investigations of Uie problem seem to be hav- 
ing less and less cRect The stales probe of New kork City s Department 
of Buddings was the second iiivesugadon m four years And yet inter 
vievvs with builders and architects here indicate Uiat though barely fi'6 
montlrs have passed since the state investigators turned in their report, 
pajoRs once again are beconung about as common as they ever were 

For a time, while the heat was on, we had some relief, but it’s getting 
back to normaHast, saysa conuacior 

REVENGE AGAINST REFORMERS 

Investigations are hampered by the fact that the builder who admits 
he has made payoffs tncriniiRaies hiaiseU He may as a result lose neces 
sary licenses to operate in the oiy Or the aftermath of his testimony as 
an informer may be agonizing delays by vengeful city employes in process- 
ing paperwork on bis conslructioa proj^ts long after the investigation 
Itself IS ended 

The report of the State Commission of Invesugation is pretty much 
dismissed by Buildings Commissioner Peter Reidy and his aides. Mr 
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Reidy notes the testimony was “unsworn” and says he couldn’t get wit- 
nesses to repeat it under oath, on grounds of self-inciimination. Deputy 
Commissioner ^Villiam Kane is more outspoken. The investigation was 
“politically motivated,” he says, and the results were “a lot of malarkey.” 

Nevertheless, a Brooklyn judge this month uiged Mr. Reidy to bring 
departmental charges against 27 of his inspectors. Although a grand jury 
reported it lacked sufficient evidence to indict them on criminal charges, 
Brooklyn’s district attorney declared the testimony of these men to say 
the least stretches aedulity far beyond the breaking point. 


PAYOFFS BEGIN E.ARLY 

According to construction men, the sequence of bribery begins weeks, 
and sometimes months, before the first shovelful of dirt is turned for a 
new building. The initial payoffs occur when a would-be builder tries 
to get his plans approved so he can get a building permit. The motive in 
most cases: To short-circuit the lengthy delay in getting a permit. 

An executive of a small engineering concern describes what happens: 
“Your architect files a set of plans with the Buildings Department, and 
they are given to an e.xaminer. Then you wait, two to four months, until 
you get a card saying the plans have been examined. In 999 cases out of 

1,000, the plans are disapproved.” v , . 

The disapproval is usually based on technical violations of New York s 
cumbersome, ancient building code, which runs to 794 pages and hasn’t 
been thoroughly revised since the mid-l930’s. The code is a vague docu- 
ment, subject to widely different interpretation— “like the Constitution, 
only not nearly as well wiitten,” complains an engineer. 

’iVhen plans are disapproved, the architect must make an appointment 
with tlte examiner to go over his objections. “Usually, he has to submit 
the plans again and again,” says a man who has had this experience. 
“Typically, it takes six months to a year to get plans approved through 
normal channels in Manhattan. Recently it took us nine months to get 
plans approved for a §17,000 remodelling job on a laundry. By that time 

the client no longer was interested,” he adds. , , -j-u 

Such frustrations lead directly to bribery, according to builders. The 
State Commission of Investigation asked one arclutect what would happen 
if he stopped paying off department employes. His answer: Well, you 

just wait and wait till you get your plans approved. 

While the payments are petty— in the order of §5 to §10— they are 
frequent. And contractors say the wide prevalence of bribery adds sub- 
stantially to building costs. “Even the clerk who just sumps approved 
on your plans has a sliding scale of fees,” says one architect in ignant y. 
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Not al’ employes in the department ha\c their hand out, of course, nor 
do all uhuats accept them contraciois and nrclntctts say Uut they add 
that the arclmeci s\ho refuses to go along with the system pays a penalty 
Li ten to one such irchitcct 

Im Vnosv-i do\ n at the ckputmtnt as a non payer Sc\CTai time* 
pi ns of mine base been lost 1 hisc hid to redraw the complete set of 
plans Then my folder is foun i 4t,a«n 

•s COWkMtNr OUT 

Architects and engineers says some of their collcigtici who hase no 
stomach for passing money to city \ oikcrs find a convenient out among a 
group of practitioners known js cxjicditers \n cx}>cditcr will file an 
application for a building {sctmit oversee its progicss through the Depart 
ment of Buildings and guarantee its final npprovnl 

The CNpeduer s bill may run $l50or SdOO for services rendered, witli 
no precise breakdown as to the nature of the services One ardiitcci de- 
scribes a well known firm of expediters They have a couple of men at 
the building department eadt with a pocket full of money One tiuotcd 
me a flat fee of $150 he said if he had to pay off more ihaii tliat he d 
stand the loss 

Some expediters may perform a legitimate serv ice But some present 
curious credentials according to the investigating commission For 
example one expediter is a waiter in a dance hall off Tunes Square ffe 
once worked as a clerk m the Buildings Department, the commission 
says 


MONE^ IN FOLDERS 

^^oney usually is passed to city workers m envelopes or m die job 
folders containing the plans whidi arc being expedited the Slate Com 
musion of Investigation reports. An ardutect who has spent hundreds of 
hours at the department describes another popular method kou can 
actually see money changing hands — x $» or $10 bill in a maidi book 
In fairness to the Buildings Department it must be said it has to ad 
minister an outmoded building code Some critics of corruption claim the 
code is primarily at fault The code js over regulation at its worst says 
a construction executive It creates a dimate for corruption If inspectors 
really followed the letter of the law joud never get any building 
done 

Currently Buildings Commissioner Reidy has a committee studying 
the need and the most feasible way to rewrite the code A new code is at 
least two years away however according to architects 
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MORE MONEY AND MAMPOAVER 

Commissioner Reicly has been aggressively seeking more money and 
more manpower. He has raised salaries so drat a plan examiner now starts 
at S8,200 a year. Also, he has increased his plan examination sta o , 
about 20% more than tivo years ago. These men still carry ^ staggering 
load, hoivever, in vieiv of die 75,000 plans filed in New York City 

^ Mr. Reidy maintains he’s doing all possible to 
bility of corrupt activity” in his department. In the past yeai he has 
22 disciplinary hearings “resulting m six dismissals, ^ays- 
The struggle to get a building permit, however, is 
During construction, as many as a dozen city . „iunibinK, 

work in such areas as general construction, stee , p as g, P 

electrical work, boilers and fire protection. mntractor to 

Atte. all work ha, been finUherl, it is important for » “ 

have a document indicating the city approve, me work Tht, ., knotin 

a, the certificate of occupancy; 

get paid. The going payoff rate for a . ^ project 

city’s largest builders, is §10 kOOO apartments, he 

with 100 apartments.” On a leally bio p J > f cr Kfin or S7 000. 

says, it is sometimes possible to get a volume rate " ' inspector. 

“When you start to build, you make the “ ,pp,oval of the 

who normally speaks for his boss too. P‘ Y approval 

foundations, V% on completion of the 
of a temporary C. of O. and the final 2o% on geti g y 

C. of O.,” the builder says. inspectors can be— and 

The evidence is that a goodly ‘ JnsidLable time looking 

are-bought. One investigatoi w ho h P. Erasable commodities” from 
into this field says there are t P two is prompt 

heavily-overworked wLk which does not measure 

approval of the tvork, three is overlo g 

up to the standards.” 

PREMIUM ON PROMPTNESS 

ood deal of money to a contractor. 
Prompt inspection can be wort ^ ^he roughing stage, just 

Plumbing, for instance, nomally „ P ^ay be waiting to go 

before it’s enclosed with plaster. P contractor has to hold 

ahead. If you don’t get . ’.jyjien an inspector does show 

up the work or go ahead with the ns 



soo / Rw 01 s»ol 

.,,.e.aUe.n,,,.uo.c.oo.oU..,ep.»ur»..on.o.p.op.r..poc 

, ,hc plu..*.ns .he NCR. Yo.t O./. Dcpa« 

\sar.i™iiin.cl.c=.m„ ,,,5 Slate Commw.o.t ol 

,n„, ol M.ur v.p|.l> <•.' a™' ““ ’( ,hc city > clccltical 

, ,,„ . oT.ti 1 cMlcittenammK o "> ,,,1,. co.iirac 

‘o"v-'"''^br:.“ri*a;i;'SSSr 

to.nmtio not p.' the ,„cet tile Ciial il'>P““"'* , 

:;i;o;'i:;;r.rr "o ur':::. oiL„c„ ..e tepuc you 

get It riftlu , . ii,<u iiiPtTcsi i>e»u of all on 

During consltuttion the |>olicc arc the I „„ 

d„.„ to one comracto, luoltout. ' “V ,.c contplam.- 

the Jth coptutll be around tltcammg “l> for >,* patrol 

\\ h d a job mcnil) uhctc iltc iwhce 5 ^ 

en. tltdtVprccnct nc ^ttletl lo, hall «I 1""' , ^ „ „ound 

batgatumg t. com, not. Says "" „ ' fo,‘e,„at. 55 and 

theotlterdaydemandHtga Gran. (•*«»» W')' 5^"''"'' 

told inm to tell the cop he d rola.ton, one ol ht. 

N.lien ti)olucmantsanu$IOto$15too\crloo ^iiocs. sa>s 

la.oiiic approaches is to tell a foreman 1 neeJ I „,„uction 

I job supenmende... catstng hi. so.ee oser 'he ^j. 

job Police pa, oils are so .i.st.tu.io.iahred tlul Iciday. the ^ I* J 
replenished on construction jobs ts commonly tecog^ ....estigatoc s.ho 

lorlheirohce 1 hey practically line np lot it. says one insestiga. 

has been 5iud)»ng the s)stcra- 

\ COMPNRISON OF COSTS 

The alternatise lo paying ol the iroliM may be a “‘,J“™™te''sicd 
One gray haired job lupeiintcndeiu tccalls he once Y 

a summons in court But later nhen he hguted the time he p 
Irom the job he realized a bribe could base been f '"!”'' , some 

This soil spoken seteran says contractors usually ,j,5, 

city regulation and thus arc sulnerahle to shake-doens ir q j* ^j^j. 
store budding material, in city streets without a permit— or ) 
limits authorized by Uieit permit When material is dehscrcu 
laie m ihe alternoon )our contractor may prefer to pay o 
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rather than to pay overtime tvages to his workers to get it off the street,” 
he says. 

Graft extends to other city departments. Fire Department inspectors 
often are “on the take,” contractors say, and it isn’t confined just to city 
employes. Elevator operators, labor union officials and the contractors, 
engineers and architects themselves are enmeshed in corruption. 

“There are a great number of payoffs to the Fire Depai’tment, to get 
inspectors to approve your building,” says one architect. 

Police and Fire Dejrartment officials deny such charges in similar lan- 
guage. Fire Commissioner Edward Cavanaugh, Jr., says he’s done “every- 
thing possible” to stamp out graft. He adds that it is “disgraceful” for 
anyone to give money to a fire inspector and not report it to him or to 
the district attorney. 

Contractors complain about private employes. Says one; “If you're 
remodeling in an upper floor, the elevator oper.ttor and the building 
superintendent will demand money — or they’ll hold you up when you 
want to haul materials in tire elevators. One superintendent recently told 
me right out he rvanted §60.” 

The power of labor union officials is attested by a remarkable reluc- 
tance on the part of contractors to talk about payoffs, even anonymously. 
But sevei'al do say payoffs to union business agents do occur. Lets say 
you need 20 men of a certain trade right arvay-— or your rv'hole job is held 
up. You go to the business agent and pay him so much per man, and he 11 
get them off another job.” This situation is made possible, contractors 
will tell you, because some building union locals in New \ork limit mem- 
bership to the point where labor shortages occur v/ith regularity. 

CORRUPT CONTR.A.CTORS 

There’s evei^ indication, however, that a certain element among the 
conu-actors is equally corrupt. The hearings on electrical inspections, for 
instance, turned up cases of contractors getting shoddy work— so bad as to 
be a fire hazard — approved by bribing tire inspectors. 

•A. top executive in a big construction firm which does business all over 
tbe country says flatly: “You could clean this whole thing up here m New 
York by making some needed reforms, but soon you d have contractors 
going around at city hall looking for an edge, asking ‘who do I take care 
nf around here.’ ” 

The petty nature of most payoffs disguises the extent to which corrup 
tion pads construction costs. One architect says, “On a §20,000 lemode - 
ing job, I’ve had contractors put in §1,000 for ‘fees, permits, etc. re 
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aclual cost of ific tees b" SI'H) So )ou ha\c almost 5% adJeJ to 
rotntr\ict»on costs because of the bribcrj that goes on “ 

The mos' senouj exjjcnsc for ilie honest conirattor is ibe dcla) buiU 
into thp jMCscni svtcm ot tonojmon, sii^csis the State Commission of 
Ins estimation Hy f?r the most stJggcung cost is the hidden cost to biiild- 
m and propcii) owners svliw [irojccis leniaiii idle uhiJc the Buildings 
Dcpanircm wheels sIowK giind out the approsal essential to their build 
ing pcrmiu sass the commiss on 

One cj ginccring cacrniist comments **Youf property taxes go riglil on 
during consiruitioii And a consiiuciiou man says “On a $10 million 
^on*triicUon job. the interest on sotir consuuciioit loan may cost $50,000 
i month. Figure out what j niontJi or ts»o ol ojinccessory delay co>u-’‘ 
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STATE-LOCAL PERSONNEL 


Attention has been focused upon the manpower 
needs of municipal governments by the Municipal Manpower 
Commission, which spent two years studying the manpower 
needs of municipal governments and found a serious shoitage 
of manpower. The Commission in its report makes a seiies of 
recommendations designed to solve the problem. It is reasonable 
to assume that a study of the manpower needs of state govern- 
ments would lead to conclusions similar to those reached by the 
Commission. 

The question of unionization of state and local government 
employees and their right to strike has been a source of con- 
siderable controversy. Some have maintained that public em- 
ployees who perform duties similar to those performed by 
employees in private industry should have the right to strike. 
Others maintain that no public employee has the right to stiike 
against the government. This question and its ramifications are 
examined by Mr. A. H. Raskin of the staff of the New York 
Times. 

Public concern over the morality of public employees has 
led to the drafting and adoption of codes of ethics that set forth 
in detail standards of behavior for public employees. The 
International City Managers Association has prepaied A Sug^ 
gested Code of Ethics for Municipal Officials and Employees 
that is relatively brief yet has a wide coverage. Mr. James P. 
Clarke, a social administration advisor in the Social Security 
Administration of the United States Department of Health, 
Education, and Welfare, prepared the original draft of the 
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code on the basis of his doctoral dissertation. The code deserves 
careful study by all city councils that arc convinced of the need 
ior a unitcn code of ethtes 

On the seventy fifth anmvcrsar) of the adoption of tlie civil 
service laws of the federal jjovenunent and New York State, Mr. 
H Eliot kapl.vii, a past executive secretary of the National 
Civil Service League, took stock of the achievements and tlie 
slioriconnngs of the merit system and predicted that significant 
changes in the system would occur in Uic future. 
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55 . Governmental Manpoiver for Tamor?vw’s 
Cities— a Summary^' 


THE PROBLEM: THE METROPOLITAN AREA 

The vitality o£ America’s metropolitan areas — home of nearly two out 
of every three citizens — is one of this country’s most important domestic 
concerns. A swelling tide of growth poses mounting problems: congestion, 
slums, svater pollution, juvenile delinquency, racial tension, chronic un- 
employment, rising tax rates, suburban sprawl. By I9S0, there may be 
190,000,000 persons — more than our entire population today ^living in 
vast metropolitan complexes. 

These conditions should make even the most complacent American 
recognize tliat the battle for a better urban environment may be won or 
lost tvithin the next ttvo short decades. 

Local governments, especially the 18,000 which serve metropolitan 
residents, will feel the immediate impact of this groivth and its conse- 
quences. While tlie federal and state gosernments also have important 
roles to play in shaping tomorrow’s metropolitan habitat, citizens depend 
upon local government and its decisions as never before. It must provide 
something more than the artesian wells, compost piles, and bucket bri- 
gades characteristic of an earlier, less complex civilization. 

DEMAND GROWS STRONGER 

Metropolitan residents loudly demand from their governments educa 
tion for their children, road and transit facilities, sewage treatment plants, 
clean water, unpolluted air, police and fire protection, parks and play 
grounds, regulation of public utilities, and protection from fraud and the 
Unscrupulous. 

They are also affected by the policies of local government. To protect 
the value of their homes, businesses and jobs, they need sound planning, 
zoning, and tax administration. 

To provide these essentials, local government faces a nevei en mg 
series of decisions: Shall there be bridges or tunnels, superhighways or 

~^^^unicipal Manpower Commission (Washington. D.C.: Municipal Manpower Com- 
mission, 1962). Reprinted with permission of publisher. 
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mass transit better trained foltcc or bi^er jaiU, more welfare monq for 
indigent families ot for rciraiinng the jobless’ 

These decisions u ill be «n<lc by imJ depend on, pcojilc— hopefully the 
best equtj pcii tin ir>>si imi^injiise the strongly motivated, not the 
castoffs the sctutii) setktrs the Ji'intcrcstcd I he ut ban jiubhc service, 
staffed by supenn jCtsii iintt>fti to ensure the vinlit) of metropoh 
tan \moi tea If s [ « ur i deiuv arc not at uotk on these critical problems 
and decision the quality ol dul) living m mctrojsohian areas faces a 
steady and inevitable duhne 

Unfortundicfy too mmy people stiH think of local governmenu a* 
made up of trisli coltcclors police and firemen and fail wholly to rcalirc 
the range of tasks to oe dune and of human talents required 

V VITVL GROUl* IS lC\OREl> 

Largely overlooked ts the vital corps of poojile who rmn our urban 
front lines Tliey are the \diQinivirative Professional nnd Tedmical 
people (v\e call them APT for easy idcnnrication) who must face the Jirob* 
Icms of local govetneuents day ind iiigtu wtu>»tn addilfon (O providing 
highly speciahml services — must search out the facts list and evaluate 
alternative courses of action ndvisc local legislators, resolve many ques* 
tions witlnn prevailing jiohcy diiccuvcs and laws carry out jjolicy dcci 
sions — and then start the process alt over again 

In the course of a two year mvcstigaiion we examined the quality of 
tochy s APT personnel their role and the need for macased competence 
on (he pare of local governments 

We have focused our aitemion on matipowcr as a key ingredient to a 
better urban habitat We have dug deeply to find answers to ivvo critical 
questions WTiat are local governments doing to attract and hold able 
people? What needs to be done to overcome the difhcultics nov^ cncoun 
tered? 

THE T.4CTS SHOllTACE OF ABLE MANPOJVER, 
ANTIQUATED PERSONNEL PRACTICES 

The first nation wide study of local governments APT people accumu 
lated massive evidence to suppm-t the following observations Research 
by professional organizations extensive questionnaires and hundreds of 
first hand interviews with civiic leaders and local government officials left 
little doubt of the critical |irospccc ahead 

1 SHORTAGE OF ABIE MANPOWER There are able dedicated persons in 
key positions in local governmeats — but not nearly enough And, as the 
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national shortages of APT talents ina'ease, the local governments will 
experience more acute shortages of these talents. 

More tlian one-third of all municipal executives tvill retire tvithin ten 
years. By 1980, local governments may have to reamit as many as 300,000 
APT people. 

The over-all quality of today’s APT personnel is inadequate to cope 
with emerging metropolitan problems — and the quality of “back up” 
strength is even more suspect. Today, division heads and their chief 
subordinates are not well-trained in breadth or depth. Today, department 
heads are not trained to deal tvidi ever-broader problems of public policy. 

2. INADEQUATE RECRUITMENT PROGRAMS. Recruiting efforts are feeble, un- 
derfinanced, unimaginative, and are considered to be ineffective — even by 
personnel directors. Only a small minority of all local governments con- 
ducts campus recruiting regularly. As a consequence, these local govern- 
ments have not attracted at the entry level a fair share of able young people. 

Only one in every ttventy units has anything like a formal plan to fore- 
see future manpotver needs. 

3. LACK OF OPPORTUNITY FOR CAREER DEVELOPMENT. Promotion from 
within does not produce quality among key APT officials: those covered 
by civil service have less formal education than those who are exempt. 

The average municipal executive has considerably less varied experi- 
ence than his counterpart in private business: more than four out of five 
municipal executives have tvorked for only one city. 

Career development programs are almost non-existent: there are vir- 
tually no opportunities for excellent advanced U'aining of APT personnel 
who have the potential to assume broader I'esponsibilities. 

Many units are too small to provide an adequate challenge or satisfying 
careers. 

4. INADEQUATE COMPENSATION. Professional salaries in local govern- 
ments lag behind comparable employment elsewhere. The diffeientials 
tend to be greatest for public officials at the highest levels. 

A Commission analysis of professional positions in 20 cities, 14 of them 
larger than 250,000 population, showed that in every category the average 
salary offered by the local governments was substantially below the na- 
tional average paid to persons going into industry in 1961. 

5. LACK OF DIRECT CONTROL OVER PERSONNEL. Control over the vital per- 
sonnel function is denied chief executives in too many urban governments. 

Those who administer independent civil ser^'ice commissions are hostile 
to management: this is most hampering when management s search for 
qualified applicants conflicts widi inflexible regulations and attitudes. 

<5. municipal MANPOWER PROBLEMS NEGLECTED BY ELJUCATIONAL AND PRO- 
""Ksional organizations. Scarcely a handful of universities and protes- 
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siona! asiocjations liaic pjjil any attciuion to the inan]>o\»cr pioblcms of 
local gONcrnmcnis 

The hea\^ wcjght of tins csidencc cannot he j^noita any longer ine 
public must rcco^niic ib n its own best imercsis arc not «r\cii U) local 
governments \ huh iie jruorly financed and madccptatcl) staffed Jt is 
manifestly clear that no cuv solutions aic jX»sjblc u is e<iually certain 
that failure lo seeV v luti ns is imolcrablc 

THE L\UJlO\\!t\T PL/lUC dP ITi/l 

\ ilucci massive effort must be launched to attract and hold tnoic ami 
better VPT [lersons iti local gosernmciii but m the course of its iiivcsii 
gations the Coininissjon rcrogniyed that the ability to recruit highly 
capable personnel depen Is U]>on a tangled v^cb of factots 

1 TIk publtc~ Mr John Q Ctttun ~nml t/J alliiti/lei 

Many amenv regard local government an 1 us people vsiih sfcepiicisni 
cynicism or even outright Uosulity amnig most others apathy reigiw 

2 The Iruh of rixic interest ami leailership 

Without unselfish public spiritcvl leadership a local governments 
officials lack comm inity supisort and thus are often unable to act tn the 
community s best interests 

) The need for clear considered obfCfUves for etuli local gottrnmen# 

The broad objectives of each community give a sense of direetton and 
purpose to the enure structure and to the staff of the local guvernment. 

•4 /Zutiig costs 

The fimncial resources allocated to local government are seldom suJS 
aeni to provide all the services functions anil construction demanded 
by ciCirens 

5 The fragmentation of local got'ernment 

Some 18 000 cities towns villages counties, special districts authorities 
and school discnccs operate uiUiin this country i metro|>ohtaii areas Fre 
quently they operate vvitlioui knowlctlgc of concern for or cooperation 
with the policies and programs of others. 

6 The Telolionship betueeii leivls of goi’ernnient 

The localities the states and tlie federal government — each with a 
stake m metropolitan progiess — have failed to develop jxshtics which take 
the importance of this fact into account 

TOMOflROn '>11\AGBME\T MEHIT. A\D M INPOWER 

Tlieie is an immediate need (or improving the quality of APT per 
sonnel in local govemmcni kVe recommend prompt and subsianiial 
actions in five areas the necessity for merit the assignment of rcsponsi 
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bility for personnel, the role of independent civil service commissions, the 
guide lines for personnel practices, and the obligations of colleges an 

^'^T^Appointment and advancement of public personnel should be based 
exclusively on merit principles 

The principle of “merit”— that men and women should be sele 
and promoted only on the basis of proved competence and ^ 

ment-must be observed in any enterprise faced ivith great changes 
public responsibilities. Modern personnel admmisu-ation can build a 
merit system based on ability, performance on the job, and capacity 

^"issional personnel staffs are able to establish "dWetol 
of merit. AdvaLment. for eaantple. should not depend “P™ 
service, union membership, political allegiance, or seniority 

requirement of objective evidence of ability. fnr herson- 

2. The chief executive should be given clear-cu ai y f P 

nel administration it mn 

Government, like business, has moved beyond the stage nhere tt can 

afford the uncertain performance must have 

The executives of growing, changing, mb ^ 
autlrority over the personnel on 

done. Mayors, city to hire, to promote, to 

in urban counties must ha^e \ to place control of the 

discipline, and to fire. It is particulaily l 

key APT personnel in the ^^^ecutive ^ 

Mdiere patronage and spoils st p arbitrary or discrimina- 

and can be devised to ^ ^hj^f executive of the essential 

tory treatment, but without depriving npi-sonnel 

authority to hire, promote, discipline, an ismi P grists should 

3. The independent civil service commission, where it exists, shouia 

be abolished or limited to an foundation-stone of the 

The independent civil sei-vice of a centuiT, has out- 

movement for better ^ personnel management. Today, 

lived its usefulness as department heads 

we must look to vesponsib e > administrators, and the qualified 

to seek out and provide the expei le 

professional and now controls 

Hence, where an independent civil seivicc „f oer- 

the recruitment, selection, compensation, training P P 

mnnd. i. should be abolished or its adm.n.strat.ve authot.t) and 
tions should be limited to an advisory lole. 

The mature urban units of this country-thos ^ 

politically and administratively-can operate perfectly tvdl t.ttl.out an 
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already gets much of its revenue Iiom progressne income taxes, the states 
and localities should emphasize the use of taxes like those on sales, exases, 
properly and the like in order to keep the total tax structure of the nation 
111 balance To extend progressixe taxation to the state and local lesel 
would practically confiscate the inaiines of die high income group, they 
claim 

This position is just not based on fact M'ealthy inditiduals and 
coiporauons can substantially reduce dieir federal taxes because of the 
privilege Uncle Sam gives them of deducting many state and local taxes 
from their incomes befoTr figuring their tax to tiie federal government 
Because of this dcductihiliiy piivd^e progressive state and local taxes 
can be introduced vvithoui in any way extmcting unreasonable amounts 
fiom the well off Sinuhtlv sine gift inheritance and estate taxes can also 
be inacaseil vviilioul any confiscatory result The tax credit afforded 
m this case gives even greater protection than deductibility and this 
grener protection should be extcndetl to the income tax field 

No similar adjustments hovvever are provided by the federal govern 
ment in behalf of the iniHions of low and modcnie income families who 
now carry so nimh of die biiiden of unfair state and local taxes It js these 
families — who should he required to bear only a very light tax buiden or 
none at all — who arc truly being subjected to confiscation under regres 
sive state and local tax laws even before their incomes are whittled still 
further by sales taxes and other regressive levies iJiat have no bearing oil 
ability to pay theie often is loo little family income to support the 
necessities of life 

It }usl docs not tnahe seme to argue that state and local taxes that 
penalize the very poorest can be tnorally or economically justified simply 
because our federal tax system ts reasonably progressive and fair 

Our real problem is not whether an overhauling of the tax systems of 
many states and localities is neccsurj the question is how the changes 
should be made and how to begin \\ c cannot hope to scrap all the regres 
sive taxes and substitute snfliuent pre^essue new ones all at one tune 
politically this would not be feasible We can hope hovvever, to work 
slowly and persistently at two objectives progressive taxes can be initiated 
or improved wlicrc llicy alreidy exist at the same lime, we can begin to 
eliminate the worst aspects at least of many of the regressive taxes even 
if It will take a long time to completely end Uiem 

THE LONG RANGE CHALLENGE 

An informed public can aclneve several important tax reforms on Uie 
state and local levels in a reasonably shott tunc many vital clianges how 
ever, will depend on our abibty to rewrite the state constitutions them 
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selves. This is a long, hard job and must not be minimized. But we must 
plan for the long range objectives as well as for the more easily obtainable 
ones if effective ta.x reform is to be achieved. 

LEGALIZE INCOME TAXES. ’While by 1958 about two-thirds of all the states 
had some kind of income taxes on their books, 17 had no tax on individual 
incomes and 14 had no levy on corporation profits. Some of our most 
industrialized states, like Michigan, Illinois and Ohio, collected no income 
taxes at all. 

In most of the states where this unfair situation exists, it is an out- 
dated constitution which perpetuates the crime. Therefore, if progressive 
taxation is to be achieved — most of these states now raise the greater part 
of their revenue from general and selective sales taxes — a ceaseless cam- 
paign for constitutional reform must begin. This campaign must also aim 
to secure the legal right of local governments to institute their own pro- 
gressive income taxes. Unfortunate situations such as exist in Pennsyl- 
vania — ^^vhere the municipalities may levy an income tax on payrolls but 
are prevented from taxing investment income, corporation profits, or us- 
ing progressive rates — must be eliminated. 

END PROPERTY TAX LIMITATIONS. There are also several other undesirable 
restrictions on the taxing power of the states and localities which are re- 
quired by the provisions of state constitutions or by statutes passed by the 
state legislatures. 

In some states, limitations are placed on the right of local taxing 
districts to establish their own property tax rates, thereby limiting local 
revenue and stifling tax reforms. 

While at least 20 states have already relinquished the use of general 
property taxes in favor of their localities, and most otliers have drastically 
reduced the use of this tax as a revenue source, state imposed restrictions 
on local property tax rates should be ended. . . . 

INCREASE THE RIGHT TO BORROW. Constitutional or statutory restrictions 
which either outlaw or too narrowly limit the right of states to borrosv 
should be ended in order to permit the states to increase the flexibility of 
their taxing and spending systems. . . . 

Rigid restrictions on the right of the states to borrow forced tlie enact- 
ment of general sales taxes in many states during the depression; in most 
cases, the tax never was removed when the special emergency which 
brought it into being had ended. 

STOP SEGREGATING STATE FUNDS. In 27 states the constitution requires 
that funds from taxes on gasoline and motor vehicles ^^vhich accounted 
for almost 29 percent of all state tax revenues in 1957— must be “ear 
marked” for exclusive use for highway construction and maintenance. In 
many other states, this segregation of highway funds is similarly required 
by state law. 
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Since either melhoJ Jepmes lire elected legislature ol us democrauc 
right to use public tax reienues where they tnay be most urgently neetletl 
at a particular tune these consiitutioml or statutory restrictions should 
be ended as fast as possible 

THE SHORTER RAhGE ODJECTllCS STATE TAKES 

\Vheneser a state legislature convenes an opportunity arises to moddy, 
at least in some degree the existing tax struaure A good place to begin is 
with the iwo-thirds of the stales where income taxes are already sanctioned 
by the state constitutions ami arc on the books 

IMPROVE EXISTING INCOME TAXES Jiicomc taxes aienl necessarily pro- 
gressive m most stales they arc not Often exemptions and dependents' 
allowances are so low/ that families v*?io shouldn t be forced to pay are 
victimued while at the same time a combination o! very low and hat in 
come tax rates or ones that are only slightly graduated, keep the cost to 
the well-off down to a minimum 

In some states on the other hand the exemptions for individuals and 
coiporations are so high ami the tax rates are so low the revenue yield ts 
insignificant and other levies like a general sales tax, are resorted to in 
order to increase state revenues 

In almost every income tax state a revision of both the exemptions and 
the rate structure is cruicaily needeti to make the lax truly progressive and 
more productive This can be done without unduly burdening vvealihy 
individuals and corporations since the tax that is paid to the state can be 
deducted before figuring raxes dvie to die tetleial govcrnmenl Under this 
deductibility allowance the tax to the fcileral government goes down as 
stale income nxes leiietl against iiidividnals and corporations go up 
The existence of this deductibility pnvil^e gives the states an oppor 
tunny to sharply increase their own income tax levies with very little 
extra tost to wealthy individuals or coqMrations Likewise the states can 
increase their death and gift taxes without encouraging well-off mdi 
viduals to move to another snte since Uie federal government allows a 
large part of his tax from tliese sources to be paid off with receipts that 
show that death and gift taxes have already been jiaicl to Uie states 

While AFL-CIO supports deductibility since it is a device through 
whidi the federal govcrnmenl hdv« -dl sUtes to utaeavi their reveiuie 
from progressive income taxes we emphatically oppose the double 
deductibility whicli now is allowed by many states Under this handout an 
individual or corjioration can vlso deduct llieir federal income tax pay 
tnent before figuring the amount of their suie income taxes this 
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double deal practically reduces the impact of state income taxes to ze 
in the case of very .vealthy individuals and the most profitable corpoia- 
tions. Still worse, the tax savings from this handout are a direct loss 

""isTt'any wo^Tihat with the allowance of unreasonable exemptions, 
very low tax rates and double deductibility privileges under 
income tax laws, only 17.6 

states comes from the income tax? In O g , nercent 

where genuinely progressive ‘"J came 
and 42.3 percent respectively of the total tax reve iv fpvico also 

trom income raxe, in 1957. Oklahoma. Lou.s.ana N™ “emco aho 
h.ave individual and corporace income taxes on ■ '>“> 
raised only 9.7 percent, 7.9 percent an ' P'‘“” ■ j „i„e progres- 

total tax revenue rom idily andcipate, 

sive income taxes have no geneial sale , 

the last three states do. ... oaiKetintinllv increase 

REDUCE THE SALES TAX IMPACT. „£ 

state revenues Irom income taxes, it stantls to ^Te to 

regressive sales taxes can be reduced, even 

eliminate them completely or as quick y as we t ...luction in this tax 

In 1957, SB states collected 9) h, 

could be accomplished in two w ) . ) 7 S 

excluding food and drugs from the by „ducing the 

are now covered. Perhaps both met to . , g simultaneously 

sales tax Irom two percent to one p^nt. ^ be accom- 

removing food from taxation, pe P 

'’““et'ITtiL-rwhere general sales taxes still do not exist, an, 

effort to introduce them must be vigoious^op^^ 

BUSINESS MUST BEAR A LARGER S _ Unfortunately, four- 

any business is one that corporations and in states that do, 

teen states still levy no ‘"““f ^ consequence, in all states many 

the tax generally is extremely • .^^^53 T^hese include severance 

other special levies are companies 

taxes, gross receipts imposed p P licenses of various sorts, 

and other enterprises, business activity taxes, 

chain store taxes, etc. ^^^d the fact that 

Besides the confusing variety of tl^ese ^ 

enforcement is often difficult, proHts, they gener- 

important fact that; 1 ) mstea o£ units produced or sold, or 

ally tax the value of gross sales, th 
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But if income taxes arc to be H«d locally the states must grant not only 
legal sanction but adaiimsirnixc help lu collccimg them as tiell 

Without much gieilcr snte intl local tax coordination, mIucIi must m 
chicle a lanety of forms of local ud many nmujcipalities even m pros- 
perous tunes just c innoi carry the burdens placed upon them 

HOW THE STATES WiUST AID Help Irom the states m addition to methods 
already enumerated is cniirally needed It iliould take three dilfercnt 
forms 

1 The use o/ sidle codecicd Iwolly shared taxes must be increased M c 
base seen how junsditiioml problems make it extremely thfTicult and 
cxpcinise for cities to collect most non property taxes The states can and 
must help liicm tu liicir own citizens more fairly and cRiciently by ex 
tending the use of sli«re 1 tjxcs Under tins jiiocc&s the stitc levies and 
collects the tax os lor instance the W isconsin State income tix and then 
returns a certain |Jcrccnngeof the revenue to the local units ui proportion 
to the origin of the revenue llic localities Uicn can use their shire at 
they see fit 

\nothcr variation of the shared tax devtce whicJi gives more scope to 
local autonomy is the tax supplement whereby a city is given the opjwr 
tumty to add to an cxiscing state tax a certain percentage to be collected 
from ihctr ov^n residents iiid then returned to il tor local use In view of 
the difficulty of imposing progressive income taxes on Uie local level, the 
tax supplement provides a way by wlucli the states can and must co- 
operate vvith the cities III order that genuine jirogrcssive income taxes can 
be levied locally and then be dficicinly collected 

2 The slates must extend direct fmancuit aid to poorer local units 
Crams maid arc i device whereby the state enables i relatively poor 
municipality or other local unit to fumisli it leist a minimum serv ice tliat 
ts deemed essential sudi as education \Vhen stale grams in aid arc ex 
tended diey should be related to some fur standard of need To give all 
local units a Hat grant on the basis of a matclimg formuli does not 
perform the equalizing jiurjicKe whidi is desired 

3 Son e of the services that have been adminislered end financed on the 
local level should be performal and financed by the stales The perform 
ance of some ser ices such as the Soctil Scciiniy aids under which state- 
wide standards of public assistance are established are not subject to local 
variation or discretion In tlicse types of eases the slates could well assume 
complete responsibility for the service mil Uiereby free local tax resources 
for the perfonmnee of oilier funcuons 

A guiding prinuple in extending tins form of tax relief to local gov ern 
ments should be that the stale only assume functions which do not require 
local direction to be effectively administered 
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60. Grants-in-Aicl^' 

The term “grants-in-aid” is payment^ 

payments by one government to a . objective, term be- 

might be a more expressive, and nic y 

cause of the erroneous ‘‘ certain benevolence on the part 

Vantsdn-aidTA‘‘gi-anrimphesagi£t. a certau^^ 

of the paying government, anc J ^^^dy, the receiver of a 

bountiful,” and the recipien i ^ strengthens this connota- 

gif, or windfall. AddUion »< ■'- in aid of the progr^ 

tion because the implication ^ substantial portion of so-called 

of the recipient governnient. recipient, as an agent, may 

“grants-in-aid” are transfers m “*■ grantor aiding the recipi- 

carry out the grantor’s pro^am. ‘ grantor by implement- 

ent, the opposite is true-the recipient expenditure 

ing the latter’s program, receiving on Y j tjon may not be a local 

ou^. The aid may really be a ^en thejun^ 

responsibility at all but an - iw State-local relations the 

State or National Government. . ’ ^i^gy ^e mandated to act as 

political subdivisions often have governments are 

agents. Also some of the to implement Federal pro- 

really clianneled federal expemh ^ between the National 

grams imposed upon the loca 

and State Governments. _ ^j.ipndinff because in financial report- 
The term “grants-in-aid” is a so ^^^j^etary payments. To illustrate 
ing it is necessarily restricted to gasoline tax to bui 

If the State gives a city or county ei a “grant-in-aid.” 

a city street or county highway P money from the same pocket 
(But, if the State takes the a ^ street in the same city 

and spends it directly to build the ^r highways and not a 

or county, this is treated as a ‘ por this reason, comparisons 

grant or an intergovernmenta p.^Y^^ ^s the total ex- 

between States as to grants-in cjnce the arguments for and agams 
penditure and revenue figures c involved, still more re me 

grants-in-aid center around the 
'Ltistical work is needed to obtain a clear p 

^ report on Local Cooern.e,^t 
* From An Advisory Commute « (Washington, D.C.. • 

Commission on IntergovernmeiUd ^ in original omitted. 

PrinUng Office. June 1955), PP- 33-il- Footn 



448 / Stale Local Rnance 


The local officials \\ant a dearer understanding of this svhole area of 
intergoscrnmennl relations The difficulty is that assistance can be given 
by one goicniinent lo anoUier in several ways The first is Uirough the 
payment of cash vshich is libeled i grant Help can also be given, as 
seen above, by direct expenditures of the Stile or National Governnienu 
through their own cinjiloyces Technical assistance in the form of loans 
of expert personnel and the siippKing of free mfonuation and tedinical 
advice is a common foiin of Federal noiinioiieiaiy assistance to Stale and 
local governments \id can also be extended by giving assistance m a 
variety of wavs to the private indusuies of a city or county, such as plaang 
war orders in an irev of imemployment thereby indirectly relieving the 
local government of some of its welfare relief burden In the case of the 
National Govunment aid may also come from monetary, fiscal, or other 
broad policies But only the direct monetary payments arc now labeled 
as grants 

So far the inherent difficulties II) the icna granisinaid havenotbecn 
surmounted Few writers have been willing to switdi to mtergovem 
mental transfers or imcrgovemmcntaf payments which admittedly are 
colorless wouls ^et the term gnntsmaid probably lU-cliosen in the 
first instance has now become so burdened vviUi semantic barnacles that 
the very use of die tcmi distorts onr diinknig Despite ad namings to the 
contrary the wonl aid is more often Uian not construed literally Even 
high ranking public officials at all levels of government often place in 
their thinking all grants in one cuegory and fail to distinguish between 
true aids and other types of innsfcr payments 

Grants jn lid are made for r variety of purposes some of whidi directly 
contradict the otheis These puiposcs are not always mutually exclusive 
u happens that one type of md program may comprise a complex of ob- 
yectnes A list of purposes vvould include the following 

EQUALIIATION If the grants aic true fiscal aids to die recipient govern 
ment, an attempt is made to apportion funds in accordance with need and 
die ability to support the program Payments, therefore, constitute a geo- 
graphic redistribution of wealth for a partiailar purpose and a transfer 
of revenue from an area with an above average income to one with a 
below average income 

STABILIZATION The grant maul device can be used to stabilize local 
revenues \Vhcn receipts frtMu local taxes and public service earnings 
fluctuate due to changes m die cycle of business activity die State or 
National Government with a broader economic base can by increasing or 
decreasing grants stabilize the total revenue receipts of the local govern 
menis. ^\jth fairly constant and recurring expenditure burdens, local 
governments require some stability m their revenues 
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ASSISTANCE IN PESIODS OF SERIOUS 

ceding purpose, the difaence m extraordinary 

pose category. The objects e is * State and local financial 

depression expenditures. In depression p - g^i^down in State 

poUs could be extremely limttcd so to n , Go,etnment came 

and local government might occui im j-Q^-ams ha\c been started 

to its financial rescue. Some important ^ P localities could 

to cope witli a national crisis whic ^ financial assistance for taking 

finance. The prime example ;vas Feckral hnana 

care of "I BY^THE GOVERNMENT BEST ABLE TO COLLECT 

DISTRIBUTION OF TAX PROCEEDS B ... . superior fiscal capac- 

SUCH TAX REVENUES. This is a device oi preserving 

ity of the National or State Governmen ' ^ So-called “higher govern- 

local government autonomy an efficient collection of taxes than 

ments” often have a greater a i ^ handling the expenditures 

they do for performing certain seivic 

therefor. „nvprnments exist solely because the 

Some so-called State grants to local g previously col- 

State government has by the California procedure of 

lected at the local level. This is J. glides to the local govern- 

returning the personal property tax on discovered that better 

ments. The latter collected the tax « die present return 

results could be obtained by State co ^ is labeled as a grant- 

of the collections from this tax to o diat clianges in State and 

in-aid. The significant thing to . die standpoint of admniis- 

local economies have made it c esna transfer collection of certain 

trative convenience and fiscal expec len greater proprietary 

revenues to higher levels. j n the lower governments collectec 

rights to the revenues than they did when m 

them. . „;ven to start new types of services 

STIMULATION. Grants are sometimes g Governments have 

or activities. For example, the ^ggi^i welfare and health. These 

started new programs in the e ® ® , federal and State legislative 

programs originated through ^ means of getting a program 

bodies by some groups of ent lusias - Jjjg^.gd part or all of the nione> 
started, the Federal or State Governm generally classified as 

to accomplish a specified pui pose. government is induced by t is 

stimulating or promotional. The rec governmental seiwices. 

method to enter fields not foiiner y aching appropriation lest t e 

The offer of a new aid stimulates . program be- 

proffered funds be “lost.” The .-gduced or ivithdrawn. Citizens 

comes established the gi'ants wi 
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generally not permit a reduction m scope of the new program to fit 
funds as ailable nor are they willing to finance the grots mg dcfii it through 
addiijoml local nxaUon The local goscnunciU is m the middle and 
may Inie to reduce approjjnaiions lo other services below the desirable 
median isith the result that the entire scnire prognm suffers An cx 
ample ilUistratise of this is die Fedcrai grant lo Kansas City Xfo hs« 1 
to pay salaries of personnel m venereal ebsease industrial hvgicne and 
convalescent home insjH.ction In IJa* tins grant totaled SliOOO and in 
19a3 it was reduced lo 52} WOO Not only must the ciiv jtscU finance the 
$18 000 rcductiofi using funds previously hudgctetl for other equally 
necessary activmes but ironically the iiidusinal hygiene and conialcsccnt 
home ins|>cciion employees enforce State hcaliii division regulations and 
not local ordinances 

Sufposr OF A MINIMUM PROOitAM IN A fl£U> IN WHICH THE CXANTING 
GOVERNMENT HAS AN INTEREST Tlie objcfijve in establishing a minimum 
program is usually to raise the standard of jierformancc This has been 
true of some of the public iicalth and public welfare grants 

SUPPORT OF A FROCRAM IN WHICH THE GRi^TOR HAS THE MAJOR INTEREST 
For example Federal granu have been given to accomplisli a national 
need common to all or most of ihe States or for the cominirtion of facili 
tics crossing State hues or extsttng m most individual States Thus the 
National GovernniGiit came (o aid highways as part of a national highway 
system for purposes of national defense and national convenience The air 
port program exists because only the National Government can properly 
conirol air traffic There is die ftirihcr justification of national defense 

Allhough only a few of the Federal grant programs wbicli affect local 
govemmems originated through pressure from the local governments 
once the piograms were started local officials have generally supported 
them 

As between Uie Stales and Uic tocahucs most of die granU arc made 
either because the Slate has legal or moral responsibility for a function 
sucli as education or because the Slate is better able ilian Uic local govern 
menu to collect tc\cnue 

Grants m aid are an im[jorcinl revenue source to States and loail gov 
emments Federal grams constituted 17 5 peiceni of State revenues m 
I9 j 2 For the same year local governments received 26 1 percent of their 
revenues from State payments Of great significance is the fact dial the 
States, irLiaiia -ir.AViwrft vw 

grams in aid vvhidi was 17 3 percent of Stale revenues but the States made 
grams to local governincnu lotallmg $a<H4 millions which was 31 9 
percent of all Stale payments Although it appears tliat local governments 
as a whole received 26 1 percent of their revenues m the form of State 
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payments, this rigurc mill be tnisuntlerstooil “j ''’ 54 229 
isLown that public tvellate, etlucattou. anti To 

million of the $5,0-14 million State pa> million out of 

complete this picture it shouhl melfare, 

$2,329 million leclenil grants m * " pe^eral aid and State aid 

education, and highways. 1 hus it app • __ * selected 

are not so tuud. “aid to 

functional activities m which the gr 5 & 
interest. 


GENERAL OPINIONS ON GRANTS 


ENERAL OPINlur^:^ uiv 

Already in defining “grants-m-aid ^J^^f^ndency to regard suclr 

)E the public have been pointed out. inuc 

noneys, collected over a broader area, as a rvi because it “did 

3e passed up and which need not strings attached to 

lot cost anydiing.” On the othei si conforming to 

tile grants, die conditions to be met an grants-in-aid seem 

standards and of accounting and reporting ‘ The degree of 

a real threat to home rule and a sym o o ooint. The existence of 

Itulh or hrlsehood in these opinions .s beside the point 

these opinions is itself a potent fact. obiectives, it is understand- 

With a variety of grants and with mu .*'‘P The use of a common 

able that public attitudes toward giants is ^loes not make for 

term to designate so many different types o^ avowed purpose but 

clarity. In addition some programs , The school-lunch pro- 

continue under an entirely different P “ • qJ surplus agricultural 

gram, for instance, started as a means ° gash payments by die 

commodities. The program now contin children should be 

National Government on the theory that all schoo 
well nourished. ’ ‘ nf so 


sll nourished. . . , -^gg from the failure of so- 

Much of the opposition to grants-m- ‘ frequently, the grants 

died equalization grants to achieve t P ^ service in all areas in 
pear to have made more money nvai a desirable minimum eve 

;ad of equalizing opportunity or esta is attitude of most o 

se„ice in all ,^acS. Probably th„ ““““f 

ose who protest strongly against gran s gj^,^ts-in-aid as they are op 
Others are really not as much °PP°*^^, g opponents of grants-m-aic 
ised to government spending genera y- lower government miist 

el that if the grant is eliminated and t supported will be 

ipport die service alone, then the ac i guditure will be far ess. 

-eitly reduced in scope and the total public expe 
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Tins last idea should be assigijcil considerable ^vctglu m csaluaimg the 
opposition to grants jn-aid 


MAJOR PROBLEMS 

Much of the diOiailly with rederal grants m atd arises from one or 
more problems uhirh base not been properly resolved 

1 Some Federal gnnts are inherently irbitrary because the laws upon 
which tliey ue bised nnkc nibiir-vry leqiuicincnts necessary 

2 Lack of foonlin iiion in the -Hlimnistr ilion of ihc various types of 
grants It is umlerstandable that Fcdcrnl granis-in ud lack coiicsion and 
consistency beciusc almost all ol the 40 grants vvcrc acated scparatcl). 
are being idniinistered sepamely and are approi>nited for separately, 
vvheiher or not they are rcl »ted programs or could be better administered 
collccitv eh 

3 Adininisiraiion has not been fully dccentnlizcd to Federal offices 
dose to die point of actual expenditures District offices of Federal igen 
acs and State offices beneath them could be of greater help in bringing 
the national prognms down to die Suteand local level if they vverc gi'en 
vvtder disaction in adjusting the programs to local conduions fhcir m 
ability to make discrcuonat 7 dcasions limits their usefulness and causes 
much of the State and local friction in die Federal programs Inflexible 
national rules are cstvbhsfied to obtain national unifomnty Sucli uni 
foimiiy 1 $ not necessary to aaomplish die pm-j>ose of die Federal granu 
It would appear better to permit variations wiihin a general objective in 
order to stimulate cxpcnmcmation and competition 

4 Cranes in aid are sometimes used for indoctrination of State and 
local officials With ideas originated by Federal officials This has been 
true pirticularl) in the health field where Federal funds have been sjient 
upon the training costs of 6taie and Territorial hcilth dejnrtnients 

5 Functional autocracies have grown op in cernin of the grant areas, 
whicl) has resulted in functional pressures and functional loyalties. 

6 The bases for distributing Federal grunts need reexamination It 
may well be that a number of grants for specific purposes could be con 
solidatcd into more general purpose griiiis based on a combined index of 
need and ability Some movltfication of the British block grvnt might be 
the proper apjiroach The block grant icscmbles sharing in that it leaves 
local governments free to spend at their own discretion It differs in not 
returning revenues to die place of collection Grants for broader purposes 
might not immedntely reduce the amount of Federal grants, but this shift 
would simplify administration reduce the number of administrative ein 
ployees and likewise reduce the impact of pressure groups wfaidi now 
support many of the fnghiy speoaiued grano 
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7. The requirement of matching 

objective. Most Federal aid programs ^ ^ sometimes as 

ment to match the Federal grant according ^ ^ .^s almost 

high as 100 percent. Too frequently, the size of the 

entirely on L local government’s ability “ ,,,o 
more the local unit has, the government may be un- 
conditions, neither of them fav . pui poses and thereby lose a 

able to produce local revenues ‘ . it^^iay secure its matching 

program or facility which is numicipal services: police, 

funds by reducing the budgets of eoualize opportuni- 

fire, recreadon, «c. If Federal fuarU Leds a, 

ties, new formulae should be developed which lecog 

well as local ability to pay. j projects. 

8. Rulings by Federal agencies often o 

Several examples from Kansas ^ administers Federal 

The Civil Aeronautics Admmisti , .advertised for bids, labor 
airport aid, requires that ^efo^ ^ all classes of labor 

rates, as predetermined by the Secie .rj ; -phese rates may 

likely CO be required, be inc uded ■" “„.,,„ded Co Che Civil 

noc be cnore chan 90 days f ““ y,peeificacionc for a projeec when 

Aeronautics Administiation fo pp .pi:.., used Approval was granted 

60 days validity remained on the delayed the project 6 

on the 91st day and new rates ‘I ^ ^'idr the old. 

or 7 weeks and the new rates were gd to participate in the right- 

The Federal Bureau of Public Roa ^P pg^„dtted to purchase 

of-way costs for a new expressway. estate board appraisal before 

propercy by negociacion “J“ ,, made in 1950. buc clre 

resorting to condemnation. T * PP rental space and caused 

flood in 1951 placed a premium on a o ^ appraisal was out of 

a general increase in property va ues. make a new appraisal, the 

date. Although the city asked pemussi original decision that 

Federal administrators adhered rigi y q-hey did 

property could not be purchase or ™ the basis of con- 

agree, however, that Federal giants r therefore, to condemn much 

demnation awards. The city was requ>i« . ^ „^,g, the 

property which could have been P”’'^^' . awards were consideraWy 
1950 appraised values. The condem acquired by 

higher cL Che cose of Che propemec ct they 

negotiation. „mpnt of portions of a conaete air- 

In preparing plans for the j j oration insisted on use of a roc - 

port apron, the Civil Aeronautics Adm practical 

subbase, although local engineers s > rvatching an abortive attempt to 
nor necessary. During construction, a 
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plate the rock subbtse Civil Uronautia Admmistnuoii olEaals rcliic 
lanily agreed iliat this "as ai> impossible tctiuitcmcnl and ihal a sand 
base should be used \lfhonglj llie apron rested on river sand the Civil 
Iciomuiia Wininiscntion ms{»«for» tcqairal Ont i inches ol saitil he 
dug out and replacetl with I mchts ol sand vvhicli "U hauled to the job 
It IS estimated dial the cost til the unnecessary pavement base amounted to 
10 percent ol the total cost ol the project 

Ccrnmly some control u needed to assure die tcdcral authorities dial 
rttkral grants arc used honestly and for the purjiosc intended But some- 
times unnecessary costa are injected paiticularly in engmeormg and con- 
strurlion projecu 

The cxieitsK n ol local taxing jiovven is one alicrnative to grants in aid. 
The larger iities and counties Vvliiih have larger |H.r cajnta ojicrating ex 
[lenses but uhicli also have luge tcsourccs wliiiii they cannot now tax 
locally V juld ptofit from sucli a change I he granting of such [wuers 
would do away with raising revenue from di to serve a few and m some 
eases from a lew to serve alt fven though these larger cutes and counties 
wctc to levy the same kind ol txxes as the State or National Governments, 
the total ta\ burden vvould probably be Jess if the larger cities and 
counties wlicit appear to have the greatest present needs could raise 
directly a gieatcr [Kittion of their ovvn revenue 

Another altetnitivc to grams-maid is the transfer of activities or 
functions from die local level lo the State or National Governments Tins 
has already been done wiUi rcsjiect to some aciivuics in some Stales While 
this may be the most simple alternaine and VvhiJe it may be the least ex 
[lensne method of operation it is not entirely cxatiststent with the theory 
of federalism in the Umicd States nor consistent v\iih local rcs[»onsible 
demoaacy Perhaps the transfer of functions and the unprovemenu tif the 
revenue system could be accomplished simultaneously by enlarging the 
areas of goverinncni and/or the areas of taxation so that there would be 
less need of ecjuahzation by providing larger areas with greater breadth 
of taxation 

Greater State and local shares in federally collected revenues is another 
[ossibte ajvproich but one restricted m applicability The difficulty with 
this alternative is that the point of collection of revenues does not always 
constitute die proper basis for die distrihudoit of funds \fany of the 
purposes of grants m aid would be defeated by the use of this basis Too 
often also the collecting govcrjuueiit atttcJics to shared revenues the 
requjiement that the receipts be earmarked for particular pur[>ascs when 
they should go into the general fund subject to unrestricted uses by the 
local governinent 

In some cases a better integration of the revenue system would help 
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under a plan whereby the National and State Governments would collect 
a surcharge imposed on a Federal or State tax by a State or local govern- 
ment. The money collected would tlien be collected as the property of the 
government which imposed the surcharge and would be its own revenue 
to dispose of according to its own wishes. 
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ment or division, but that their growth is facilitated by a diversity of 
experience. 

d. Mobility rnusl be greatly facilitated. 

Local governments can stimulate mobility by: 

1. The abolition of restrictions based on the residence of prospective 
employees which close many doors for talents tvhich are not locally aval - 

aIdIc* 

2 ’ The maintenance and use by local governments of a central roster 
which informs able men and tvomen of job opportunities throug^hout the 
country. Professional associations can help, in collaboration with federa , 
state, and local governments, by working out an effective system for ci eat- 
ing regional and national manpower pools to promote interchange of 

APT personnel; and ^ , , 

5. The establishment of a nationwide retirement program for local 

government employees so that the shackles of local retirement systern^an 
L done away with. This is especially important, and will requiie sign - 
icant collaboration by all levels of government. 

e. Recruitment practices must be thoroughly renovate . 

Local governments should first undertake 
ning, guided by a personnel agency adequately financed and staffed to 

recruit with the best techniques, stimulate personal 

evaluate how well APT people are utilized after they are emp y . 

5. Colleges and universities must meet the needs of an urban society 
A rapid expansion of the total supply of APT personnel is fundamen- 
tally thLole of the colleges and universities. Their ^ 

and women must be promptly and significantly m^eased ^xecutnes o 
local governments in every metropolitan area should tvork colle e 

and universities to acquaint them with governmental manpower needs 
and the educational programs that are needed to meet diose nee. 

In addition, universities, particularly state 
versities based in metropolitan areas, must take the lead m help ng 
close the gap between research studies and tire use of that lesearch in 

""s^aFICMlY, THE COMMISSION RECOMMENDS THESE AaiONS. 

a. Colleges should acquaint undergraduate students with t e new 
urban America, and the challenges ol local government Mrv.ce 

b. Universities should revise and expand graduate programs wh.ch 
will better equip more men and women tor careers m urban governmen s^ 

c. State universities, and other institutions of h.gher ^ 

u m truncmit knowledge of urban affairs to 
in metropolitan areas, should transmit kuuw 5 

government officials. 



. / stole-locol Personnel 

d All eJucnuonal ''‘7',t“r 
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federal governments to permit greater ability to meet problems at the 
local level. 

STATE GOVERNMENTS SHOULD: Revise constitutions and laws to give local 
governments more opportunity to provide and finance essential public 
services. 

Encourage netv governmental ai'rangements in metropolitan areas for 
the effective handling of area-wide problems. 

THE FEDERAL GOVERNMENT SHOULD: Make a strenuous effort to coordinate 
all federal programs which have an impact on the development of metro- 
politan areas. 

Continue to stimulate metropolitan planning and follow-through by 
extending the “workable program” concept to grants-in-aid aimed at 
communities. 

ALL GOVERNMENTS SHOULD: Cooperate with the various levels of govern- 
ment to improve coordination of programs and policies which have an 
impact on the planning and development of metropolitan areas. 

CIVIC AND POLITICAL LEADERSHIP SHOULD: Organize on a metropolitan- 

area-wide basis, formally or informally. 

Study, define, and promote metropolitan community objectives. 
Propose actions which would achieve these objectives. 

ACCEPTING THE RESPONSIBILITY 

The task of this Commission has been to identify the importance of 
administrative, professional, and technical personnel m local government 
and to confirm that a distressing manpower situation currently prevails 
throughout the country. In its recommendations for tvidespread actmn, 
the Commission has gone far beyond matters of personnel administration. 
But sucli recommendations do not require the Commission s long-range 

participation in political give-and-take. ^ ., ,, 

No commission, study group, or national organization can prescribe all 
the ingredients to improve the manpower in a single local government. 
No government can force a community to accept them. Therefore, any 
commitment to better manpower and better local government must rest 
on the public and its leaders. It is their task to ask the questions and 

analyze the hard facts about manpower. , , . 

There are trouble spots in our emerging metropolitan habitat, and 
they are growing more severe. Americans deserve better communities in 
which to live and work. A strong team effort by civic leaders of al seg- 
ments of the community, political officials, and local APT personnel can 
build these communities. It is high time we got on with t e jo . 
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A H Raskin 

56. Do Public Shiites Violate Public Trust?* 


Should gosemment employes ha*e the tight to smlo? TJje debate has 
6eeti rencwd and the State L^&lature wiU carry n forward in the next 
few weeks when it oatistders change in a stale law dial prescribes auto- 
mauc dismissal as die penalty (or suikesby public employes 

For mam citizens ajl diat needed to be said on diis subject ^as said 
by Caliiii Coohdge in 1919 when he was Goternor of Massachusetts 
Coolidge then backed the firing ol Boston police strikers wjili the declara 
tion tint diere is no right to strike against die public safety by anybody 
anywhere at any time Tbisafiinnation of ihestaiesso'ereignty oxer any 
stnke challenge helped carry him to the Presidency It also prosided die 
basis lOT an matising tendency to vetue into law the ptoposmon that no 
end servant could stnke 

Now insuieni questions are being asked aboui v^hether such an abso- 
lute ban IS justified when one out of everv six woikers in the country is 
employed in Federal state or reunicJpat agencies and when iheir activities 
Tange from coping wuh disasters to selling whisky across ihe counter of a 
state liquor siore 

k^bor s general status has changed enormously m the tour decades since 
the Boston police walkom However die officials who conuibuted most 
extensively to building up legal safeguards for unionization collective 
bargaining and die freedom to strike of \\otkets iti private industry did 
not deviate from die Coolidge doctrine that strikes bv public emploves 
represented illegal insurrections against the siruciurc and secuniy of 
government 

The father of the New Deal Franklin D Roosevelt set forth in 1937 
his com iclion that it w as nndnnkable and tniolerible for civ d serv anis 
sworn to support die govemmeni to seek to paralyze it as a means of 
adiicv ing their demands 

The co-amhor of the Norris La Ouardu Ann Injunction Net Fiorello 
H LaGuanlu Was equally hostile to the idea \f hen strike threats arose 
during his Mayoralcv the Utde Howers resi»me was blunt The city 
d^cur the nght of any g,oup to nnke against 
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Similar statements still come each year from Democrauc and Repu i- 
can officials at every level of government. Men elected with ^“'ong union 
support have been as vehement as those on labor s blacklist 
strikes by civil-service workers as acts of treason. The same phi p y 
been repeatedly upheld in couit decisions. 

But L question never stays snugl, buried. Period.clly Sroup 

defies the prohibitions. Then, embarrassed 

pretend the strike never happened to a.o.d tmpos.ng 

Luld cripple government processes even more than would the stoppage 

“Ivhat has made the problem particularly complex 

ol government functions and the attendant growth ol P*ro 

in Ld times as well as good. The State 

son consisted of tour clmU a French mta^ 

rre“or Tb"ed personni of all Federal, state and local 

aupnries is 8 675 000 — double the figure of twenty years g 

agencies is 8,t)/o,uuu— uuu b bureaucatic func- 

True to the precepts f line between what 

tion has increased as rapidly as its s . m-ooer baili- 

is a distinctive responsibility of government and 

wick of private enterprise becoines more “ j j dty-owned bus 

A member of the union brother at 

on Second Avenue is legally eswpp AvLue is under no com- 

the wheel of a privately owned bus -J^nd Ave_^ 

parable restraint. Traffic on the , ji^n to the two unionists of 

but that may not seem an f ;j-;42;riegality of strikes, 
why a similar contrariness should reg 

I„ a real sense .here are .luee rar„ro"yS"h 

operating at a different level iety of a no-strike mandate, 

there is no basic argument artraent, the Fire Depart- 

This includes such agencies as ^ ps concerned 

ment, the Federal B-eau of 
With law-enforcement and the pc 

emergencies. ^ on a new aircraft 

caSrTa I« ptoe ^ <>-= 

mus. L on he job. In recogni.ion of this most umons opera..ng 

™irenforcem=n.' and ^-fighting ficMj — — 

porated in their charters a °g ,end beyond policemen and 

How far the emergency caem ^w York and 

firemen is subject to some debate. o 
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Ollier cities ha^esuuck foi short periods, but Uiere is a general conviction 
that functions of tins t\pe belong in the esseiuni, no-stnke caicgorj Tins 
feeling is not diminished bv the apparent paradox of situations sucli as 
that in nhicli workers m Consolidaied Edison have the right to strike 
while emploves of the Depaitraent of Water Supplj. Gas and Electncuy 
are forbidden to do so 

The second categorv of government jobs embraces suclv routine da) to- 
da) assigninents as fifing real estate deeds, issuing death certfficates, keep- 
ing tax records and t)piug repoiis Unglamorous as man) of tliese tasks 
are the) "ue cleaiJv indispensable to the stales performance of its obli 
gallons to Its people 

The third cnegor) of governmem jobs stirs the most substantial con- 
trovers) in the strike debate It is made upofsciMces that are intercliange- 
ablv performed b) public or private vvorkeis 

For an example a warship inav be built in a nav) )ard or a pnvaie 
)ard Some of the men who peiishcd m the Consieilation fire had worked 
m priv ale shipbuilding establishmenu until ihe> goi jobs on llie til starred 
carrier in the Brookhn tiavv jard The) could have vvalked out in the 
private )ards if dies were dissatisfied with saXei) standards At the nav) 
>ard ihe> had no such opiion Again m Midngan, Ohio, Penns)hania, 
Viiginia and twelve odier states liquor cleiks ate slate einplo)es In New 
\ork New Jersey and the rest ol the countr). a sinke of liquor salesmen 
can put an eHective damper on bottled comfort But m the slates vnih 
liquor monopolies the scuous drinker is assured of an immierrupied flow 
of liquid cheer 

Those who subscribe unreserved!) to the doctrine that there i> no right 
to strike against the Gov eritment see no incongniit) in enforcing the anti 
strike rule in all Uiese categories Their contention is dial die nature of 
Coi enimem, as the embodiment of aj| the people, makes it insupportable 
for any group to force ns will on the people by coercive means By Uiis 
yardstick, the imporiant thing js not vvliat specific things Government 
does but die fact that it is government 

B) all odds, the most eflective statement of ilie case for a total ban on 
stoppages m the public service was made b) Gov Thomas E Deweywhen 
he signed die Condon Wadhn Act alter a Buffalo teocliers' strike in 1947 
This IS the law New \orks l^julaiors are taking a fresh look at diis 
month after receiving private intimauons that Gov Nelson A. Rockefeller 
feels Its provisions are too aibitrary 

Governor Dewey held that public service was 


a public trust not only 
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-iS-.:" «— - - 

J u in imrchv all liberties oecame useless, 

resented anarch) and in anai , obsen’ed “It exists solely to 

“Government is not an end in itsell, he ^ 

ser^-e the people. The very right oi private libeny 

the protection of TJsTotected by Government, which 

enjoyed in this nation exists eca . p^ Government 

functions uninterruptedly. Th p ) ” 

could quickly lead to the paralysis of all soci )• 

The latv passed in consonance with this induce I 

public employe abandon and terminate his 

change in pay or piivile^es 

appointment or probation for tu'o years after that, 

pay for three years and he I jbfxecuting. but Netv York’s Mayors, 

These penalties are theoretic ) - tlirou'^h dozens of 

from O'Dwyer through M^aje|) ha«^^^ 

mass exoduses by groups of ci ) 1 ) ble lack of enthusiasm 

OffiaaI,else.vh„eina.s..ehavesKo™^ 

for cracking down on stiikeis in o 

obligatory by the CondonAYadlin ^ork ban is by no means the 

Despite this record of non-us , * March Birmingham outlawed 

most restrictive in public employment. . .Qj-kers As part of a pattern 

picketing a, cell a, smkes by - 

of total inhibition, its oidmanc „ the performance of service 

brious words” calculated to block or discourage the peit 

to the city. Government has had a special law 

For the last five years the ^g^hist the 

prohibiting a job for any person asserting such a right. 

Government or who belong « Congress, all 

Far from opposing this hmita i federal employes testified in its 

the major unions and assoaa in their own constitutions 

favor. Moat baii '“S bad 
renounang strikes, picKeiiiio ^ 

Uncle Sam. rTnr “you can^t strike against tiie 

The chief challenger of *e no i ^.^uses^ the American 

Government” is that old ^^fted by the chairman of its labor 

Civil Liberties Union. In a statement 

committee. Prof. ^Valter Gellhorn of the Coium 
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an irreverent view of the thcoi> that e\er> sinU o( public emplojes 
smacks of revolution 

It notes that many posts manned by public workers now bear no re 
semhhnce to ihe trailiuonaJ exercises of sovereignty It finds inconvenience 
or annoyance no more valid a basis for outlawing public work stoppages 
than for itnpostiig i total prohibition on private strikes 


Only where raiinienance of unimerrupted services is essential to the 
commumtv are hmttaiions on the right to strike yustifiable. the civil 
libertarians believ" E en in such cases the union has some eraphaficall) 
expressed caveats TJnder'ving them ill is ibe notion that the strike right 
of woikers should not be curtailed unless adequate mechanism for redress 
IS provided 

To guard against injustices of this sort, the union recommends cffcclive 
appeals procedures with aihitraiion as v hnal step, to handle complaints 
of admmistrauve abuses It also wants machinery for discussing pay scales 
and working condemns through oigani/ational representatives of the 
workers own choosing and the appointment of factfinding boards to 
inquire into basic morale problems that might oiherniie And eapression 
on the picket line 

Many miics of the present strike ban feel a start toward a more selective 
application of die rule could be made by sifting out those government 
operated functions also widely performed under private auspices 

An indication of the possible mem of such an approach came in a 
recent decision by the California Supreme Court This decision affiimed 
the legal right to strike of bus drivers employed by the Los Angeles Metro- 
politan Transit Auihoriiy The court found the warrant tor ns ruling m 
the (act that the law establishing ihe autlionty specifically included 
clauses guaranteeing its workers freedom to organize and to engage in 
concerted activity for mutual aid and protcaion 

In terms of community welfare, liowever, it is obviously much belter to 
figure out ways to make public employes want to stay on the job than to 
give them more opportumty to strike This is a task to which many 
branches of Government have addressed themselves with both vigor and 
ingenuity in the last few years 

AH these efforts stem from a belief that it is unfair for the community 
to insist that its employes surrender the eooiioniic weapons all other work 
ers have at their command unle» ample impartial machinery is provided 
for adjudicating employe grievances and improving labor standards 

In line with this belief, such key aues as New York and Philadelphia 
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have refused to take refuge in the exemption of public employes from all 
die protection of the national and state labor-relations laws. They have 
played a pioneering role in adopting comprehensiie programs of union 
recognition and collective bargaining within the frameivork of civil-sennce 

laws and regulations. ■ • i 

In this city eighty bargaining certificates were issued in mumcipa 

agencies in the first twenty-two months of a progiam initiated by Mayor 
IVagner on Maixh 31, 1958. The New York plan was evolved by Miss Ida 
Klaus, former solicitor of die National Labor Relations Board and now 
counsel to the City Labor Department, after die most definitive study m 
any community of hoiv employer-employe relations could be conducted 

most fruitfully in public sen ice. . 

Her conclusion ivas that the city’s business would be run most efficient y 

if machineiw were provided for collective bargaining. 

“Human nature is such that paternalism, no matter ow 
gifts, may be of less real satisfaction and advantage to both *a^ * 
process of reasoning together around the fami y ta e, no 
meager the fare,” Miss Klaus told the mayor. 

She might have added that excessively harsh penalties for 
strikers are as ill-calculated to improve Government operations and en- 
hance Government prestige as is paternalistic largess. 

Too often the penalties fail to overawe those they 
on the job. Government employes know that inteiiupte 
promptly restored. They also know that an avalanche o 7 

missals would probably hamper or prevent such action, n 
inability to enforce an unworkable law wounds the very s 
eignty the law was designed to sustain. 

The experience rvith the Condon-Wadlin Act 
sanctions but to better grievance machinery an more 

ing procedures in all branches of public emp ‘ Kennedy has 

Governor Rockefeller appears to have drawn. President-dea ^ennedy^ has 

made it plain, too, that he favors a law to give recogin 
Federal employes and to set up bargaining devices. to raise 

Out of such developments can come meaning u equity to 

the standards of service to the public as well as ^ grievances 

those who supply the ser^'ice. It is visionary ' ^^lance wiU be 

will evaporate and all explosions be averted. nnihoritv. The 

established betiveen the compulsions of freedom an o 
dividends should benefit all of us, the people. 
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57. A Shggfskil Cmk of Elhia Jot Mtiiikipal 
Offwah ajul Euijjloyes* 


Be 11 lesohcd [cuactcdj b> ihc Council of tUc Cit) of 

tJni ihc fQUoivjng be i fixle of Ltiucs for iljc Bubbc Sen ice ol ihc Cii) 

of - . - - - 


I DECHRmON OF POLlCV 


Ibe proper opetniion of democratic goteinment requires that public 
o&cnh and empJojecs be milcjicnilfin. iinpatitab nml rcsjionsiblc lo t?\c 
people that go\enuni.iu decistoin and jioltc) be ntidc in ilic proper 
channels of the gosernmetu li sirvicttuc, (hat jiublic olltcc not be used lor 
personal gam and that the public lute tonfideiwe i» the iincgrity of us 
gotermtieiu hi tccogruttou of these goals there js bcieb) cstabUshcsI n 
Ccule of Lillies for ill oQicnU and cmjdojccs. uhciher elected or ajv 
pointed pud or niqmd The jiutpose of this Code is to establish ethic d 
st'mdnds ol conduct tor all such officials and ciiiplo)Ccs bj setting forth 
chose arts or icctons iJiat irc inconipattbJc »//}» the best infcfcsis ol the 
cu) ^nd b> diiecinig disclosure by sucJi olficnls and employees of pn\aie 
financnl or other interests in iinttcri affecung die ciu T he prOMsions and 
purpose of tins Code tnd sntli rules aiuf rcgvtfniQns as may be establtshcd 
ate hereby declared to be in the best mtcicsts of the City oL 


Co S UccUtJiion of polits *i«>ul.l W i.,da<l«U as a preamble lo ibe Code 

«nmciiul^r hritoJic htncluai ol ihc ksisiamc hot)} m Hlung go* 

r, obKcuiM of iIcnHcrauc (?>vcii,TOti>t arc {J> goicmnunwl iffi 

£.eM? (3) ^ ^,1,1 Oaims (3} p»bU cooluhncc It) l>rL^cnmg n,e 

a( piiWic for puvatc av^I f.y p«a^tcw8 iT.v^g,uy W Boscmviwnul 
insuuinonj. Each oj these toncejn* » omUmeil m the Ucdavaiion ot VoUrv 

CTi effioepey uj ^irmnicat bas beca siroiiB s«ice 1900 and i» an 
1'*“^ hctptti (o shape the suunme and funct.oiis of all 
m ” wwbical sosernmem ...tirK.tnt by definmon 

-» **“ ■*"-) 

has been part the hisv^.c philosophy ol Mocutan 
rpThb, *lc«>«rauc /oiernnien. 

eoiL™ »» rstaWishod gotewmenr.* c«c.mal «, su^suat ot (ha. 

Goiemmciit predualed mi eonsent of the goscuied is cndiugcrcd if 


^lunlanaf Stif,gesjcd Code of Eihits foi 
19621 Reoiintid hi r-c m ^ (Chicago IflurntalKHia} CUy itfaiucert tsaciaf'oii 





A Suggested Code of Ethics for Municipal Employees / 423 

officials- self-interest is put before the public interest. This concept is highly prag- 
matic as well as idealistic. . 

4. The use of public office for private gain is contrary' to the concept of pub ic 

office as a public trust. Confidential information is available to public 

virtue of their official positions. Misuse and abuse of this power iiolates the histone 

concept of trusteeship and the fiduciary. onv 

5. Governmental integrity depends upon decisions being made J g 

emraental policy-making institutions. Changes are made officially and for the benefit 

of all, not for the private gain of a fetv. n-ic iicpn 

A declaration of policy or statement of purpose for a Code of Ethic „sis 

included in governmental codes. This is also a legislative prac ice S • 

of the purpose and content of proposed and enacted bi s. ^ ® ^ ^ inriujjed 

Ohio, Texas, and Washington and the city of Los Angeles, for example, hate induced 

a preamble or statement of purpose in their codes. 

2. RESPONSIBILITIES OF PUBLIC OFFICE 

Public officials and employees are agents of public put pose mtJ 
office for the benefit of the public. They are bound to uphol t e -onst 
tion of the United States and the Constitution of this State an 
out impartially the latvs of the nation, state, and municipa ity an _ 

foster respect for all government. They are bound to observe in t ten 
official acts the highest standards of morality and to isciaige at 
the duties of their office regardless of personal considerauons, g 

that the public interest must be their primary concern, leir con 
both their official and private affairs should be above reproach. 

Commentary. This article states what may seem “xhet^^ 

employees should carry out their duties fully and in accorcan damaging 

“discharge the duties of their office” because failure to act ‘ ^ .jj ^ 

to the public as unethical acts. This section s^ses of tL public interest 

public trust, loyalty to the form of government, and th p y 

over the self-interest of the agents of government ^ accepted" standards of 

The most difficult question is to determine the ge ) laws and local 

morality of the community. A start can be made by studying coi | g^oup 

customs. It may be helpful to formalize this more by assembling P ^ S 

of citizens as a board of ethics to develop precedents ^ g^^d of ethics 

discussed in Chapter 3 under the heading, "The °^'^‘“;j'n,gership therefoie 

should have expert help in arriving at advisory decisio , government service, 

should include one or more persons skilled in law and g? be to interpret 

One of the most important functions of an advisory boar o . . ' jq recognize 

prevailing standards of morality. This would provide a ‘ anticipate 

regional and local differences in cultural and religious 
conflicts of interest. 


3. DEDICATED SERVICE 

All officials and employees of the municipality should be ) devel- 
political objectives expressed by the electorate and t e piOo ‘ ..i.rviiid 
oped to attain those objectives. Appointive officials an emp oye 
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adhere to die niics of i^otk and performance cstibljsheU as the standard 
for their [losiiions by die apjiropuaie -lUlhoritj 

OffictdJs and enipJoyccs shotild not exceed Uicvr authonty or breacli the 
hv, or ash others to do so -md they sliould %votV. tn (uU cooperation \sith 
odier public olRcials and cnipfoiecs unless prohibited from so doing by 
U\% 01 by olEcially rccognuctl confideittiahiy of their svoifo 

C' '’imrnlar, \ action of itirt Unit sIiouUl bt MUliuJrU in sti or most foJc* ntire 
public nunaRtmeiu i» a vital pan of ethical EO*e/«mc«t It diould Iw na>giii/nl lhai 
iliii i! » litu Jipanure allhough noi an onginal nlca in puWic icnvcc codes.* 

4 r\lR V\D tQU\L TRt,\TMENT 

A INTEREST IN ARPOlNTMENtS. Caijsassmg of members of the council, 
direttU or indtrcclly in order looblam preferential consideration in con- 
necuoii iMcb any appointment to Uie nmnictpal scnice shall disqualify 
the candulaie for appoiiicmeut except uith reference to {losinons filled by 
appointment by Ute council 

Commentary Membris of the oiy toiinol have an in))Witsni lole in the cMtiluct 
of tatuncipal government alfanc ii is naiurai and (ktotxr for counalnicii tibo often 
are hfeloig iMiOenu of a commuixi) to be appiiMdird by perwns iiiurcsicd in 
launicipal cmpioytncni Uui the inouvauon for tuch an approadt it impotiaitt. Persoiir 
vho express interesi ami tuth adtimoiMl infoioiaiioii about municipal employment 
should be cncoutagcd in ttvrir iMcicsc It it quite another thing to sciV pitJetenual 
liLatfflcnt in moUuchi of ihe eoiicepc of fair and equal treaiment. 

Many city councils appeuni ceriain uffloals dmeU) Jn these cases of Course it U 
both ncccsMiv ami tlcsitable for them to be involvevi ditcttly in the appraisal ami 
selection of oSicials. 

B USE Of PUBIIC PROPERTY Ixo ofHciil or employee shall request or per- 
mit the use of aty aimed tehicles. equipment, materials, or property for 
penonal coinenience or profit except xsticn such services are available to 
the public geiier-iHy or arc provided as inumcipal policy for the use of 
such official or employee in the conduct of official business 


V See Philhp Mooypouiy \ Crate of bhics for Fubtic Vdnuniitratioii Ceorge 
Ttor^mgfon Lau Revita. Vfatcb IPoJ pp 425-44 for ictercnce to loyally to piogianj 
ami political ob;cci»n ami use of the adRUflistraiitc dtam of command. See also 
Uklhara Beyet “Elina in the Public Senice Froposals !i>r a Public Service Code, 
The AnnaU o! the Ameriean fcodem} <?f p^^ticat wii Social Science, \oX 101 1922 
for suggested canons govennng uoiLing ro full cooperauon with other public serv 
anu and use of adminiitratuc channels in case of viisagrcemcui on policy or pro 
cedute r i r 

Thu section is intended w cnoourage conurucuve and evoluuonary changes in 
governmental muiiutions. How weU such a ptmuien can be put into practice ts not 
clear The one major code chat includes a management concept, that of the United 
Suus government House of ReprcsesMaujcs Concurrent Resolution 175 iOjg has no 
machinery to put it into effect. 
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Commentary. This section is part of the concept of fair and equal treatment. It 
also applies to the responsibility of the holder of a public trust to e-xclude personal 
benefit from public trusts. In some municipalities a provision of this kind has been 
enacted by ordinance or by administrative regulations issued by the chief adminis- 
trator. In such cases a provision in the code of ethics may not be needed. 

No one would question the importance of this section in reference to extremely 
valuable property or large amounts of money, but it is significant also with reference 
to die cumulative waste of small items which can amount to a large amount of money. 
The section permits flexibility in the use of city-owned automobiles by authorized 
offidals and employees. This is provided by the statement ". . . except when such 
services are available to the public generally or are provided as municipal policy for 
the use of such official or employee in the conduct of official business." 

C. OBLIGATIONS TO CITIZENS. No official or employee shall grant any 
special consideration, treatment, or advantage to any citizen beyond that 
which is available to every other citizen. 

Commentary. This section also is part of the concept of fair and equal treatment and 
the responsibility of public office as a public trust. This section is a restatement in 
the context of fair and equal treatment of the principles included both in .■Lrdcle 1, 
“Declaradon of Policy,” and in zVrticle 3, "Dedicated Service." 


5. CONFLICT OF INTEREST 


No councilman or other official or employee, whether paid or unpaid, 
shall engage in any business or transaction or shall have a financial or 
other personal interest, direct or indirect, which is incompatible with t e 
proper discharge of his official duties in tlie public interest or tvould ten 
to impair his independence of judgment or action in the performance o 
his official duties. Personal as distinguished from financial interest in- 
cludes an interest arising from blood or marriage lelationships or 
business or political association. . r 

Specific conflicts of interest are enumerated below for the gui 
officials and employees: 


Commentary. Conflict of interest is at the heart of sl^ould be precise 

experience in government, it is the kind of P™''* ^ possible kind 

of s'^ should avoid rigid application in an attempt 

situation. , , munic- 

, eoflict of interest has been covered by federal law since conflicts 

ordinances as far back as the ISSO’s. In the 19th «ntury 
thpf, States involved some of the most “c ^jeans that conflict 

ffiat would be inconceivable today. This historica there has been 

usually has been dealt with in criminal law. n , toward covering 

shift of emphasis, in recognition of improved ethical standards, 
nffict of interest through civil law and administrative control. 

A. INCOMPATIBLE EMPLOYMENT. No councilman or other f ^ 

Pl^yee shall engage in or accept private employment or render 
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cities require tliat any official or employee who receives a gift must report it to his 
supervisor. 

One of the benefits of a board of ethics is its ability to evaluate gift-giving inci- 
dents and thus to develop standards. It is possible, for example, for an officer or 
cmplo)'ee to accept a gift in good f.aith without knowing that the giver has business 
dealings with the city. 

In drafting this section of the Code of Ethics an analysis was made of the following 
sources: the 1C available operating codes of ethics in governmental jurisdictions in the 
United States, three proposed codes for governmental jurisdictions, all federal statutes 
on conflict of interest (based on the published report of an intensive two-year analysis 
by tile Association of the Bar of the City of New York), the findings and report of the 
U. S. Senate Committee on Labor and Public Welfare, Subcommittee on Ethics (Douglas 
Committee), and the report of the Committee on Conflicts of Interest of Montgomery 
County, Marylaml. 

Analysis shoued 17 major items within the general area of conflict of interest. The 
specific areas of conflict of interest most frequently found rvere the following; 

1. Incompatible employment — holding a position in addition to a public position 
rvhich interferes, or may interfere, with the proper discharge of the public duty. 

2. Use of confidential information, obtained as a result of public position, for per- 
sonal gain. 

3. Acceptance of or soliciting of gifts and favors by a public official or employee. 

•1. Any use of official position for personal gain. 

5. Holding (possession) investments which interfere, or tend to interfere, with the 
proper discharge of public duty. 

6. Representation by public officials or employees of private interests before govern- 
ment agencies, courts, or legislative bodies, and participation in the profits from such 
representation. 

7. Participation in transactions as a public representative with a business entity in 
which the public official or employee has a direct or indirect financial or other per- 
sonal interest. 

8. Personal interest in legislation, to tire extent that private interest takes precedence 
over public interest and public duty. 

9. Entry into contracts or other conduct of business for profit by a business in 
which a public official or employee has a substantial or controlling interest, especially 
when the public official or employee can influence such contract or business because of 
his public position. 

10. Soliciting or accepting future employment with a business doing business with 
the government over which the public official has some control in his official capacity 
at the time of tlie transaction. 

In addition to the 10 most frequently occurring conflict-of-interest provisions in 
public service codes of ethics, the follotving topics also are covered in one or more 
such codes: 

1. Mandatory disclosure of sources of income by public officials. 

2. Representing private interests before the courts, where official position or infor- 
mation is presumed to exert an undue influence or to give advantage. 

3. Prohibition against any impression of corruptibility by a public official as a result 
of the officiaPs conduct or other act, 

4. An injunction to the public official to adhere to ethical or right conduct in his 
official and private conduct. 

5. Prohibition against ex parte (unilateral) communications or applications to the 
exclusion of other interested parties. 

6. Prohibition of political activity for appointed officials where suclr activity may be 
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a cause of ta\oieJ treatment or undue influence on official ponJiwi.acmwr orjuiJgi^t- 

7 Disclosure of interest In legislation ditidcil W spcoGuUy ai'J'ly to ajipoinlw 
officials or employees as v,ill as lo kgidaiort Tbi* pnihib.Uon ottm* mote itctiuenilr 
nith tespert to Icgislawn 

0 REPRESENTING PRIVATE INTERESTS KfORE CITY AGENCIES OR COURTS No 
councilman or other olFiciil or cniplojcc ashosc salary is paid m ttholc 
or in pan by ilic city shill ippcir m behalf of pm tic micrciti before any 
agency of the cu> He shall nm rcjsrcscni pnsaic imcrcsisin any action or 
proceeding agauisi the intcrtsw of the city tii any litigation to tshidi the 
city IS a party 

A councilimn may ipjiear before city agencies on behalf of constituents 
m the course of his duties ts a tcprcscntaiite of the electorate or in the 
|icrfoi!inncc of public or ciiic obhgiiions Houtscr, no councilman or 
other oiriual or einplosee shall icccpt i reiamcr or compensation tltat is 
contingent upon a specific action by i city agenq 


Co ninenidryi The Intent and applicaiion of tins »t<uU wciiu drar U is bued on 
Uie Mloning ecnxcpu «,hi<h ususlly tesuU in piihibitions «t rcslnctiont on public 
rSiHah and employm 0) iiirompaublr cniptoymrfli tbe uie of offiuat puuiioR 
for ficfioiial gsin 13) eoiiriUeruul oifnrnijdoit Ulonpng lo ih« (iiy not ibe official, 
ami acccpuncc or suIataUon of gifts fsvun ot wisiirs for xhich lotne reluiR 
is cxpctti-d 

Ttiu section It useiul as a piohibitiisn against bnlxis or ilie loiicsUhoD of bnbn. 
Tbis IS Cl e of ibe fiiw (iiobibiuons ibai is »■>! iM-ing M>crali;ii} In pioposals for up 
dating and sirraislining conltKi^if inlerrsi tiacuK-a llie liurni ii not to lesirict basti* 
rigtiis liU( (o prohibit unproper npfcv-iitatiun ami ibe soliataiion of busincsi or 
proSi from nidi repri^iUation Cine eticption Is that an official or mptoyce maf 
reptevnt a paruU ijkjusc tliUd vtard ot oilier peimn lor ohonl be Is a pctaonal 
fiduoary In doing so huwi.iet he must (1) ibselosi. his inirmt (2) obtam wiformauwi 
from the appropnaic tiiy olTjaal »» a<}tanie of bis partiCipalioa, and (5> prosido 
eiidenec that he is not offidallf intolicd in die (ranucuon 


E CONTRACTS WITH THE CITY An) councilman or oUicr official or em 
ployec nbo has a substamnl or controlling financial interest m any busi 
ness entity, transaction, oi contract xsiili iltc city, or in Uic sale of real 
estate, materials supplies, or scrsiccs to the aty, shall make kiioun to the 
proper auilioniy suds interest in any matter on which lie may be called to 
act in his oHicial capiciiy He sJnll icbain from voting upon or otherwise 
participating in the transaction or iJic making of sucli contract or sale. 

A councilman or other offinal or employee shall not be deemed inter 
ested in any contract or purdiisc or sale of land or oilier thing of value 
unless such contract or safe is approved, awarded, entered into, or author 
ued by him in his offiaal capaaiy 


Cemmenu^ The pjiagwpb of this sceuoo. ot a similai proiiuon, generally 
11 found in most aty chariots and the chanci also may couuin ihe toUoiving pro- 
non Any offiret or employee isbo vnUfully conceals such a subsuniiil fmauaal 
interest or sMUtuIl) moUIcs the icquwenHnU oi dus utlion shall be gwlty of mal 
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feasance in office or position and shall forfeit his office or position. Violation of this 
section with the knotvledgc express or implied of the person or corporation contract- 
ing with or making a sale to the municipality shall render the contract voidable by 
the manager or the city council." 

A San Francisco charter amendment adopted in November, 1959, defines “remote 
interest,” as; (1) the ownership of less than 5 per cent of the shares of a corporation 
for profit; (2) a nonsalaried officer or a nonprofit corporation; (3) an officer being reim- 
bursed for his actual and necessary expenses incuricd in the performance of official 
duty; (4) an employee of the contracting party having 10 or more other employees, 
provided that the councilman or officer was an employee of the said contracting party 
for at least three years prior to his acceptance of such office; (5) a landlord or tenant 
of the contracting party; or (6) an attorney of the contracting party. 

The purpose of this section is not to pretent or prohibit local businessmen from 
bidding on municipal contracts or participating in other business with the city, nor to 
make it untenable for local businessmen to become officials or officers of the city. In 
small cities such prohibitions would be ridiculous and perhaps a hardship resulting 
in loss of economy or efficiency'. Instead the section covers substantial or controlling 
interest and leaves the decision on personal participation in such transactions with 
the official or employee concerned through the alternative of self-disqualification. This 
should be considered a sufficient safeguard of official integrity and the public interest. 

This section also clarifies the point tliat a conflict must demonstrably exist, that 
presumption is insufficient evidence of a real conflict of interest. It is the official’s 
participation in the transaction as representative of the dty and private interests that 
is the central issue. 

The problems covered by this section are historic at all levels of government, but 
each city must decide for itself whether it is a current problem. It is based on im- 
portant concepts of public service and prohibitions upon the exercise of a public trust. 
It is, however, one of the less frequent provisions in present and proposed codes of 
ethics for government service. 

F. DISCLOSURE OF INTEREST IN LEGISLATON. A councilman yvho has a 
financial or other private interest in any legislation shall disclose on the 
records of the council or other appropriate authority the nature and extent 
of such interest. This provision shall not apply if the councilman dis- 
qualifies himself from voting. 

Any other official or employee who has a financial or other private 
interest, and who participates in discussion with or gives an official 
opinion to the council, shall disclose on the records of the council or other 
appropriate authority the nature and extent of such interest. 

Coinme7itary. Three policy choices must be resolved in this section as follows: 

1. Should disclosure be permissive or mandatory? Mandatory disclosure is recom- 
mended so that the extent of personal or private interest is known. The official or 
employee still has the choice of disqualifying himself or not participating to avoid 
disclosure of his interest. 

2. Should disclosure be confidential or public? This section probably will be more 
acceptable if disclosure is kept confidential. It should be emphasized, however, that 
such disclosure is a matter of city council or other city record. An oral statement is 
not sufficient. 

3. Should disclosure be required on a continuing or periodic basis? A periodic 
statement may suffice, but care should be exercised with ordinances and other matters 
before the dty coundl. 
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6 POLITICAL ACTIVITY 

No appointive officnl or euiplojcc iii lltc n<lministntJ\c service shall 
use tJie piestigc ol his jiosmon m IxhaU ol any (laiuic il p irty 

No apijomtne official or employee iii the adnnmsirativc service shall 
orally, by letter, or otherwise solicit or be ui uiy iiuimcr concerned in 
soliciting any asscssincni subscription, or conlnhmion to any ysohlicai 
paiiy nor shall he be a piity lo such solicitation by oUiers Such ap- 
pointed olTiculs and cmyiloyccs shall not take an active part m political 
campaigns for camiwhtes 

No ofRcial or employee whether elected or apyximtcd, shall piomisc an 
appoiminenl to any mumcipil ymsiiion as a reward (or any political 
activity 

Comnifnlary T)ic | utynMC cS itu* »iitle a to brlp tkvelop and maiiitaiil an im 
pjiual muniai>al scnice Thr l>m paiagiai lis 3} ply lutly to apjHiiutnl iiOicial* and 
rmpIo)cM iliui rccusTming that rlccKtl oUaals do ami UioutiJ parliopate (tttly lu 
poliuo. Tli« rciitra) luuc li u> presene ibc nonpobiiral cJiararirr of iJbc admiiuuiauve 
or anl arnicc 

Thu article raisn a <1 cuU <y(Ksuoii in ilie mind* of »ome who hold dial it iro 
purge* on lie cuti riglii* of mufliopal cmploym by fotbidding or aciCTcly bmitinS 
their piriiapibod in pciliucat activKui. The lyiicsdon however i* not (ho ant righti 
of enipluvs-e* '>><h rttpect (o pituapaumi m pvtnics. The quuuon Kvoliit rather 
around the point of raiiiiumuiK an iiU|Mfiui niuniopal trnice for (he adminuirallon 
of all muDiciiul ptogratos for a(i aiucna Of couiw the mumopal olTidal or employee 
ha* the nghi to U acini in pulitxs. but he don not have a cniietauvc light Co 
mumapaf itnployRieni Very few goviMimetiul toiUt of tihic* tiiclude a pruvuion of 
ihu (and but many aim and other govinimenial junidiiUoiii oraLe iuUunUally the 
same provuion thiough «aiuic« aty cliaiun and mil tenicc or nctu lysirA rule^ 
Thu 11 ail ana of loiiu Uiable contiovmy and legal dnpute Cate thciefore diould 
lie laCcii m drafiing diu aiuclc lo meei waic and local legal K-qmtcmeins 

Thi* aiude » needed tticspceliie of tl e foim o! rountdpal govciwmtitl to woik 
toward the i leal of ihe y iiblic aervue that » dedicaud to all uuum*. Boilt fair and 
equal ireaunent (\iudc f) ahd avtndaiice of conlhci of imen.il (Amcle 5) ate 
mote eajily achievn) and maintained in il»c cily that Ua» abaiidoncd paiiunagc and 
other attnbmcs oi ihc ipoil* syuein Tliu aiuUc attciuptt to itnkc a balance brtwcctv 
the right of die employer (ihe inuntcipal cotpoiabon) to require a ncultal and im 
pariial aid wnicc and the right rmployi-r* to vole and caciax other baste tight* 
of auzciuhip 

The third paragraph of ihu amcle is micitdcd c<pcti*lly for tiuca with counal 
manage'’ eournraaii ahhough k ahouM be eonsidetcd by oiher aUes a* will fls 
puipiase 1* lo prevent flagrant abiivcs of public rtvicc through patronage and ihe 
spoil* system. \» wordid abmc it ayplic* lo all loumcipal posmons, Induding ayv 
poinitocnt* to board* and comimwcHii where the service i* part Uiac and diere i* 
hide or no salary \* an altanstive thu paragraph could be modiricil so that tl ap 
plies otdy to positions nv the cUssdrol co.a w.csw!i 

7 APPLICABIUT\ OF CODE 

^Vlicd a counalraan or other official or employee has doubt as to tire 
applicability o( a piov ision of this code to a particular situation, he should 
apply to die aulLoniy on ethical conduct constituted for die implemeiua 
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tion of this code for an advisoiy opinion and be guided by that opinion 
when gi^en. The councilm.in oi other official or employee shall have the 
oppoitunity to piesent his inteipietation of the facts at issue and of the 
applicable piovision(s) of the code before such advisoiy decision is made. 
This code shall be opei ative in all instances covered by its provisions ex- 
cept when supeiseded by an applicable statutory or chaitei provision and 
statutoiy or chaiter action is mandatoi7, oi when the application of a 
statutoiy or chaitei piovision is disaetionaiy but determined to be moie 
appiopiiate or deshable. 

Commentary. This article states the lights of tlie oflicial or employee to a fair 
hearing and to participation in the decision making process It clarifies the fact that 
a code of ethics is part of latlier than something foreign to established law, customs, 
and practices in a cominiinity 

A stalenient of this type should be included since it informs persons covered by its 
provisions of that fact and nhat is expected of them in relation to the code The 
statement also covers implementation and individual rights This is a minimum re- 
quirement of law and is desirable also in a code of ethics 

8 SANCTIONS 

Violation of any provisions of this Code should laise conscientious 
questions for tlte councilman oi othei official or employee concerned as to 
whether voluntary lesignation or other action is indicated to promote the 
best interest of the city. Violation may constitute a cause for suspension, 
removal fiom office oi employment, or other disciplinary action. 

Commentary. This article is a succinct statement of the remedies tliat may be iii 
voked for violation of the Code of Ethics Administrative remedies are proposed m 
preference to criminal penalties Governmental codes increasingly stress that codes 
should be a part of the civil law with administrative remedies Criminal penalties are 
not recommended They arc too severe, especially if they involve jail sentences As a 
consequence they seldom are enforced except in cases of gross malfeasance Thus no 
action IS taken on many violations of codes of ediics because appropriate admiius 
trative sanctions are not available 

This IS practical recognition that a code of ethics should be a means of administia 
tive control It asserts the rights of the city, as the employer, to require certain standards 
of behavior and to discharge any employee or to take other appropriate action against 
one ivho does not or refuses to meet those standards This kind of control is more 
effective, it also is more acceptable to ofliaals, employees, and the public 

This aiticle also emphasizes internal control through self discipline by providing 
for ‘ resignation or other action” on a voluntary basis ‘Other action” might include 
restitution or recovery of any loss to the city that resulted from violation of the code 

In the long run this will encourage a professional sense of responsibility, based on 
pride of service instead of feai of leprisal It may even in time appreciably reduce the 
need for external control Appropriate voluntaiy action taken by a person who vio 
lates the code also avoids embanassmeiit for the city government and unnecessary 
hardship for the person involved Voluntary action eliminates the need for drawn out 
administrative or legal piocedures that create a poor public impiession The emphasis 
IS on self enforcement and discretionary rather than mandatory administrative remedies 
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58. Civil Soviet 15 Yeats* 


The 75th anmxersar) o{ the 'uloption ot cutl sctmcc laws of the 
fciJeraJ go'ernniem thJ \cw \ofk State » j propnioiis ocuision lo ial.e 
mtemory ot the iccoinjilishmcnis md Uioiicotnings of liic atlmmistration 
ol the merit iwtem ^ntf to fitt^noutcJtc luwrc lietciopmcntf 

We li'»\c come a long wty m kniprotut^ ailmiiiistratioit of the civil 
scnice incru iysttm Mate its adopuoii j/i 1883 LiXc moxi xailjcal reforms 
It Matted 'Mill a ruth jit the (ctlcral tciAicc tml m sonic Hrger stales and 
cities, halted pruipn ncjy id cuiisohd'iie us gams Irggtd for a coiisulcr 
ible tune and since tcsuiiicil its tucsualilc advance. It licsuaicil 
again dvuing V\oT\d War VI hut has icswtntd its (otssard vnatch Thctc 
nere otilf tunc siaies siperumg titidcr i fomnl civil service Jan up ti> 
1!)S5 There are non 21 states under merit system laws ami every state is 
HOW i-eqijircfl to fcScrt on a mertt tisicm basis tfnJ[>Jy)ccs of ificir agencies 
paid m nUoIc or in part out of fcdciul funds 

At the same umc ilic public rosters— naiiomJ swio -ind local— have 
swelled nl an acccler ucd pace— from aUmt 3 250 000 civilian emplojces tn 
1935 with an amui d piyioU of $10 Inlluni to over seven mdlion and a 
year/y payroll of pO fidlion Hic Ukeldiood is that our public services 
will expand by 1975 to about eight imUtuii wuh an annual pivioll of over 
$35 b/Jl/on ' ^ 


Th« huge expamvou o( gosamiveutvl vinivcs W placed t tcspo''« 
bihty on peisonniJ agCMCrc*. Hie fjdmc of half Uic slates to join the 
merit system brigade must piosc dtshcaTtcnmg to many They mny take 
solace in the knowledge that even m such non conlorunst junsdtctions 
the deiaslaiing iiifluenca of dtc pnrociage system litvc long abated in 
the face of obvious ntcU for competent admtnuuaiors and employees. 

TJie lempnijon us obstning a JaiiUnjark -mmsersary is to iioint glow- 
ingly to the advances sinde nnil ignore or gloss over frusiraiions and 
weakness® Because the raeiu system is a gciicxally acccpiciJ principle we 
axe prone to assume that admm/stration is more or less sound and effective 
We are likely lo overlook the fict tint nu.di public support for the 
compeimve ^ammaiion system « founded o« a somcwliat negaine atii 
tude rather than on .i commion of its cffectiv encss No one has been able 
successfully to defend— or rather Iq undertake publicly to defend— the 
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patronage system as desirable or as effective. This has proved advantageous 
to complacent advocates and practitioners of the competitive examination 
system. Attacks on tlie effectiveness of the competitive system are easily 
thwarted by charges of partisan exploitation of the public service and 
other ulterior motivation. There has been lacking, therefore, an aggressive 
and militant approach toward determining the validity of our testing 
processes and improving methods and techniques of examinations. 

One of the most devastating aspects of the examination process is the 
long delay bettveen reamiting candidates and certifying eligibles for 
appointment. No other factor is more responsible for discouraging the 
competent to seek careers in government service; none is more prolific of 
attracting mediocrity through failure of effective competition. We may 
even need to discard our concepts of determining comparative potentiali- 
ties for successful performance on the job. 


SYSTEM WELL ROOTED 

There need be no fear on the part of personnel administrators and 
technicians that weaknesses revealed in a study of testing methods would 
lend comfort to opponents of the merit system. The system is too well 
rooted in our present governmental processes to be endangered by lack of 
public support. Our democratic institutions have too much vitality to be 
shaken by pseudo claims of charlatans among professional patronage 
dispensers. The hesitancy of legislatures to weaken civil service laws at- 
tests to the regard the public has for the merit system. 

Over the years there has been built up a congeries of local civil service 
agencies operating under general civil service merit laws, notably in 
Illinois, New Jersey, New York and Ohio. The home rule principle needs 
to be respected, but extension of the principle to administration of civil 
service laws has become a smoke screen to obscure die ineffectiveness of 
local administration in many smaller municipalities. In Illinois, Neiv 
York and Ohio, for example, local personnel agencies are completely 
autonomous, with most of diem acting primarily as cloaks for political 
exploitation of the public services rather than being concerned in staffing 
their agencies with competent talent. Fortunately, this has not been the 
e.xperience in the large cities but in the smaller municipalities it is q^uite 
prevalent. 

This may be due in part to failure of adequate appropriations for sucli 
agencies — some deliberately designed to assure innocuous application of 
the local civil service rules. It is questionable in light of experience 
iv'hether it would be effective even if adequate funds were made available. 
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CcrtainJy it ^voulil be vmeconoimcal as contrasted to centralized admmis 
{ration in the stale personnel agency 

This is not to aiUocaie direct ailountstration of the civil service latv by 
(lie state ageiiqr is in New Jersey It is taifiet to advocate dirccttoo and 
supervision in die smaller mumcip-tliues by the stitc agency through a 
personnel officer m each municipality vnili dual icvpoivsibdit) to the state 
roinmission for enforcement of the law and rules and responsibility to Ins 
municipality for oilier pluses of local personnel administration 

No longer content with or able to depend on ottliodos incdiods of 
terruiling for admimsiralive and executive talent, personnel agenaes 
Inve been forced to idopi more aggressive means of attracting university 
graduates Cmuiaung jirivaie tmlnstry. the campuses have been invadal 
to lure piomising graduates to make goveinnicm their careers To accom 
jiiish their objective of comjvcting with private agencies for sticlt talent, 
coin/ietitive examination procedures liaie been short-circtiitcd Testing 
methods have been geared more praaically to bring candidates and post 
(tons closer Opportunities tor ipjiointnicnt vvcre beightencd by conrnting 
competition for internships to such graduates 

ATTnACT COLLEGE CnADUATES 

These depirinres from traditional policy of viaaing for candidates to 
seek out the personnel agencies bate bad a salmarj cfTcct One obstacle to 
greater appeal of these internships to college and university graduates is 
the lack of a positive program of accelerating ilicir promotion or, perhaps 
more correaly their absorption m the regular competune service after 
completion of training ind orientation 

This trend toward encouraging young college graduates can, however, 
be overdone and m some cases has become a fetish Tire notion Uiat only 
tliose vmh formal education should be inspired to seek careers in our 
public services to the exclusion of others perhaps less fortunately situated, 
may not appeal to our democratic ideals Nor would it be vise or politic 
to advance a policy of looking with a jaundiixd eye on non college bred 
potential leaders Ale need to have both if we are to be lealistic and 
maintain a balanced perspective It will be impossible to wean the 
American public from its deeprooted desire for representative govern 
ment distinguishable from partisanship— even in the permanent career 
md service. 

AVe have gone a long way in inventorying our manpower in the public 
service through classification of positions based on duties and responsi 
biluies Salary schedules have been esiablislied on more ecjuitable prem 
ises But have these devices remedied Ute basic difficulty of leveling all 
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incumbents in the same class, regardless of competency? Rigidity of salary 
classifications tends to level all in the class to a common denominat^ In 
this respect private industry has a decided advantage ovei t ie c^^'^ • 

The latter is usually inhibited from making any distinctions among 
employees. Recognition of unusual talent or industry or initiative 

denied the public administrator. . . . 

A LOOK TO FUTURE 

What apparitions appear with respect to the future of personnel ad 

.he crys.el ball? What ^ “ 

expect during the next score years? One may be f”' 

government personnel administration wdl un ergo va much 

Personnel agencies as now constituted will have to 
greater responsibilities or be superseded by other more dynamtc 

practical administrative devices. mnit of 

With more and more functions placed on personnel “ 

them only collateral to their primary one of ““ 

certifying for appointment, many agencies have ta g I 

bilities Iv whicli they are inadequately equipped. ^ 

tions, such as administration of pension plans, group msu ai ce^ 

accident and sickness insurance protections and other f mge 

been dumped in the laps of these agencies because the e ^ 

other place to allocate them. Dealing with affairs of 

would appear logical for the personnel agency to assume such lesp 

. , . , . , if seems of doubtful wisdom to saddle 

From a practical point of view it seems 

agencies with these added functions when t ley lave i paucity 

to administer primary functions adequately, particu ar y 

0£ pvotessiona'; techuim. -fud^ nuw £u„c 

tions and inadequate appropriations. T p ^fnfKno- oneratins 

ably ot necessity neglect their primary funmons o£ 

. ' • 1 in eUrav hprome With the new ones, rnis 

mT^gTrm^— »' r-nne. 

“emphasis oj personnel admin.tmtion ^ » -^^rdispeTth" 

government. The multiple commission form of direction \ i p J 
abandoned in favor of a personnel manager 

manager,” the head of a comprehensive department of adm nist 
management. The fact is, multiple commissions have outlived o g 
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mal purpose Concern as to nonpirtiahty of tlie djrection of the merit 
system by assunnce of i bjpirijsm commission ins been dissipated by sad 
experience Impiniahiy bis come not by such dcMce but by the publics 
vital stake in Its growing public sctmcc and the inhetcnt complexities of 
government 

Jl£SPONSrHL£ ADMIKlSTRiriOW 

Our univerviiv and college fnciluies tvtll be sucli that none but Uieir 
graduates will be unong competitors for executive and administralnc 
jiosts This will piobibl) force abandonment ol our tradiuonai practical’ 
examinations in favor of broad examinations to determine capacity for 
responsible a imtnisiriUfm To accomplish this successfully we will need 
to reorient oiii concepts of testing tediniqucs md procedures and dras- 
iicilly Tcvamjj the professional and technical sialTs of die personnel 
agencies \rore comprehensive m service training programs must be 
developed 

More likely to go overboard is our present practice of filling higher 
executive and adminisiiame positions by comfvctituc ptoniotton examma 
Cions \ppoin(mg audioruies will h tvefar more responsibility and control 
over promotions with the personnel manager having at most only a veto 
power over them On the oUicr hand personnel mimgcrs will have added 
rcsjwnsibiiiiy wiili respect to facdiiumg transfers from one agency to 
another There will be greater ilexibihty m the assignment of generalists 
IS well as specialists among the igeniics of government There will be an 
ever growing recognition of exjicrtise m the know how of government 
operitioii This will perforce seduce to a nimimum turnover m such 
personnel on cliange of political administration 

iV£n CONCEPTS 

WiUi increasing public confidence in the impirtiality of appointive 
heads of departments and agenaes wuh attendant more enlightened 
political leadership it is likely that goveimnental personnel programs and 
policies will be decentralired and dcl^ated to operating departments A 
department of administrative management to embrace live personnel 
agency will be rtsponsiblc for establishing standards of personnel prac 
tices and post audit actions of operating departments The lessened pres- 
sure for partisan patronage will encourage public opinion to abandon the 
false notion that public administration needs the myopic supervision of a 
bipartisan independent personnel agency 

Position classification based on duties and responsibilities will take on 
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an entirely different concept. In spite of probable short-sightedness of em- 
ployee oiganizations imbued with the spirit of “equality of pay for equal 
work,” more consideration tvill be given to superiority of performance. 
The era of mediocrity oo/ing to the top because of overemphasis on 
seniority and longevity is slowly waning in favor of greater incentives for 
those achieving unusual results. The pace in that direction will quicken 
as we turn more and moie to government to solve our complex problems 
and to serve more effectively our expanding public services. . . . 

It is safe to conjecture that there will be far greater gains in the public 
personnel field during the next score years than have occurred during the 
last 40. It is equally safe to prophesy that every state, and every munici- 
pality of substantial size, will function under a reasonably sound civil 
service merit system. Utopia, civil-service-wise, appears still far off on the 
horizon; but our sights will have been raised to much greater heights of 
hopeful accomplishments. 
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59. The AFL-CIO Program^ 


. . , There are only a few economically acceptable taxes and a system 
that confines itself to these fetv is a better system and one that is easier to 
maintain in good \vorking order than one which utilizes many taxes. 

Our revenue system is too demanding and too complicated a problem 
to e.xpect, at least immediately, that all its needs can be met by a single 
tax based on income. Among the respectable supplementary sources are 
the selective consumption taxes on gambling, liquor and tobacco, the 
motor vehicle taxes (largely correlated with special benefits) and a local 
property tax at I'easonable levels. All of these are vastly superior to general 
sales or payroll taxes tvhich are based on pure opportunism or worse and 
have no rational defense where other sources are available. 

Let us notv try to summarize the basic tax principles . , . and propose 
ways to begin the job of making our state and local tax systems more 
equitable and more productive. 

d STANDARD FOR JUDGING STATE AND LOCAL TAXES 

In the first place, we must begin with the basic principle which under- 
lies any equitable tax program — that the load which each of us must bear 
should be related as far as possible to our relative economic position in the 
community. The best way to judge an individual’s economic “ability to 
pay,” of course, is in terms of I) his net income and 2) the number of 
people who must depend upon that income for their support. 

Unfortunately, most state and local taxes, as we have seen, violate this 
basic principle. Regressive taxes like those on sales and payrolls, and the 
variety of business taxes which so easily can be passed on to the consumer, 
actually have their greatest impact on the families who are least able to 
pay. This is even true of the property tax on tvhich local governments 
must continue to so largely depend and which we must substantially over- 
haul in order to make them somewhat fairer. 

Since all taxes ultimately must be paid out of someone’s income, why 
shouldn’t a much larger part of the revenue needs of the states and locali- 
ties be raised in the first place from taxes imposed on the net incomes of 
individuals and the profits of corporations? 

• . . it is often argued by reactionaries that since the federal government 


* Fiom State and Local Ta\cs. (Washington, D.C.: American Federation of Labor 
and Congress of Industrial Organizations, J93S). pp- IOj— 114. Footnote in original 
omitted. Reprinted witii permission of publisher. 





